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(i) 


APPELLANT'S STATEMENT OF QUESTIONS 
PRESENTED 


1. Was appellant, the holder of a "non-sensitive” position 
in the Department of the Army, who was dismissed under a statute 
of general application, guilty of laches where he deferred instituting 
Suit for 2-1/2 years during which time another employee similarly 


situated was contesting the validity of the statute in the courts ? 


2. Was the action of the United States Civil Service Com- 
mission on September 21, 1956 in refusing jurisdiction to hear 
appellant's appeal under Section 14 of the Veterans Preference Act, ~ 
08 Stat. 390, as amended, 5 U.S.C. Section 863, in violation of 
Section 14 of the Veterans Preference Act and the Rules and Regulations 
of the Commission adopted thereunder ? 
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the United States Civil Service Commission, 


Appellees ! 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order and judgment of the United 
States District Court for the District of Columbia granting summary 
judgment for appellees and denying summary judgment for the 
appellant (J. A. 27). : 


Jurisdiction of this cause below was based on Sections 11-305 
and 11-306 of the District of Columbia Code, under Sections 1331, 
2201 and 2202 of Title 28 of the United States Code, and under Section 
1009 of Title 5 of the United States Code. Jurisdiction was also based 
on the First, Fifth and Sixth Amendments to the United States Con- 
stitution and on Articles I and III thereof. : 
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STATEMENT OF THE CASE 
For some time prior to March 25, 1953, appellant, a veteran's 
preference eligible, was employed by the Department of the Army ina 
"non-sensitive position" (J. A. 2). On or about March 25, 1953, appel- 
lant was suspended from employment pursuant to the Act of August 26, 


1950, 5 U.S.C. Section 22-1. After hearing and review appellant's 
employment was terminated under the Act of August 26, 1950, effec- 
tive March 1, 1954 (J. A. 14-15). On or about April 6, 1954, appellant's 
counsel questioned the propriety of the discharge action (J. A. 3) which 
was nevertheless reaffirmed by letter dated July 30, 1954 (J. A. 15-17). 


In his complaint appellant alleges that he "lacked sufficient funds 
to institute the lengthy and expensive proceedings required to settle 
the issue raised by Cole [v. Young, 351 U.S. 536] and plaintiff * * * 
did not undertake to duplicate the proceedings already instituted by 
Cole prior to the dismissal of plaintiff * * *" (J. A. 4). 


| On June 11, 1956, the United States Supreme Court handed down 
its decision in Cole v. Young, 351 U.S. 536, and on August 1, 1956, the 
Attorney General of the United States issued a memorandum to the 
various agency and department heads, which reads in part as follows: 


"In the event the employee was dismissed under 
Executive Order 10450 from a position which had not been 
designated as ‘sensitive’ at, or prior to, the time of dis- 
missal, the employee is entitled under the decision in 
Cole v. Young, to be reinstated to his former position or 
a position of like grade and tenure and to have back pay 
allowed him unless he may be deemed by his long delay 
to have acquiesced in the adverse decision or is otherwise 
guilty of laches. I would suggest that such a reinstate- 
ment and back pay claim be granted under the circum- 
stances unless there was a lapse of more than 18 months 
during which the former employee can be shown to have 
acquiesced in all respects in the action taken. This 
period should be calculated from the date of dismissal 
to (1) the filing of a court action or (2) a claim for rein- 
statement after the decision in Cole v. Young." 


Attorney General's Memorandum, August 1, 1956, p. 3. 
[Emphasis supplied |. 





¢ 





3 
Sixteen days later on August 17, 1956, appellant wrote the 
Secretary of the Army, demanding that he be reinstated on the basis 
of the Supreme Court's decision in Cole v. Young | (J. A. 4-5). But on 
September 4, 1956 the Department of the Army denied reinstatement, 
asserting that appellant had been guilty of laches. (J . A. 18-19). 


In the meantime, and on August 12, 1956, appellant instituted 
proceedings with the Twelfth United States Civil Service Region, 
demanding that the Commission now hear his appeal under Section 14 
of the Veterans Preference Act (J. A. 5). In his appeal appellant 
claimed that a regulation of the Commission disclaiming jurisdiction 
in his and similar cases. constituted "circumstances beyond his 
control within the meaning of 5 C. F.R. Section 22.302 and that the 
Commission should take jurisdiction pursuant to 5 C. F.R. Section 
22.302 and 5 C.F.R. Section 05.1. Appellant was informed that his 
appeal was being referred to the Department of the Army (J. A. 5). 

On September 12, 1956, appellant filed a petition with the Civil Service 
Commission requesting that the Commissioners hear his appeal under 
Section 14 of the Veterans Preference Act and the regulations of the 
Commission adopted thereunder (J. A. 5). However, on September 21, 
1956 the Commission refused jurisdiction to hear the appeal and stated: 


"Reference is made to the petition for appeal 
pursuant to Section 14 of the Veterans Preference 
Act filed in behalf of Mr. Nelson Tucker trans- 
mitted to the Commission by letter of September 12. 





1 The Army’s letter stated: “By memorandum of 1 August 1956 to the heads of all departments 
and agencies of the Federal Govemment the Attomey General advised that claims for reinstatement under 
the Cole v. Young decision should be denied if 18 months or more had elapsed from the date of removal 
to the date of claim for reinstatement under that decision. Inasmuch as Mr. Tucker's claim for rein- 
statement was not filed within the 18 months" period, his request for reinstatement is denied and no 
further action will be taken in his case.” (J.A. 19). 


2 This regulation, which has never been revoked, is formally embodied in the Commission's 
Rules as follows: “The Commission has no authority to investigate a suspension or termination of an 
employment under Public Law 733, 81st Congress, where it is alleged that the agency failed to follow 
the procedures prescribed by law.” 5 C.F.R. Section 9.106 (b)(4). 
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"Careful consideration has been given to your 
petition for appeal and to the memorandum of law 
accompanying the petitions you submitted by letter 
of September 4, in connection with the cases of 
Ernest Settimo, Harry Aiken, and Warren Bernabei. 
However, the Commission is not in a position to 
grant your request and it is therefore denied. You 
may consider this notice to exhaust Mr. Tucker's 
administrative remedies before the Commission." 

J. A. 19-20) |Emphasis supplied]. 


On October 24, 1956 appellant filed a complaint in the United 
States Court for the District of Columbia, praying for a declaratory 


judgment and other equitable relief (1) to invalidate the termination 

of appellant's employment with the Department of the Army, (2) to 
invalidate the action of appellee Brucker in refusing to reinstate 
appellant to his employment, and (3) to invalidate the September 21, 
1956 action of the Civil Service Commission in which it refused juris- 
diction to hear appellant's appeal under Section 14 of the Veterans 
Preference Act. 


An answer was filed on January 9, 1957 after which appellant 
moved for judgment on the pleadings. Appellees cross-moved for 
Summary judgment. On the argument of the motions before the 
District Court, appellant was permitted to amend his motion for 
judgment on the pleadings to a motion for summary judgment (JA. 
27). On March 18, 1957 the Court below denied appellant's motion 
for summary judgment and granted appellees' cross-motion for 
Summary judgment on the ground that appellant's claim was barred 
by laches (J. A. 27). 


Constitutional Provisions, Statutory 
Provisions, and Regulations Involved. 


The Constitutional provisions involved are the First, Fifth 
and Sixth Amendments to the Constitution of the United States. The 
‘Statute involved is Section 14 of the Veterans Preference Act, 58 Stat. 
390, as amended, 5 U.S.C. Section 863. The Regulations involved 
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are 5C.F.R. Section 22.302 and 5 C. F.R. Section 9. 106(b)(4) of the 
Regulations of the Civil Service Commission. Constitutional pro- 
visions, statutes and regulations involved are set forth in the Appendix 
to this Brief. 


STATEMENT OF POINTS 
1. Appellant's claim is not barred by laches. 


2. The September 21, 1956 action of the Civil Service 
Commission violated Section 14 of the Veterans Preference Act and 


the Commission's Rules adopted thereunder. 


SUMMARY OF ARGUMENT 

The major question presented on this appeal is whether an 
employee's suit for reinstatement, instituted two and a half years 
after dismissal, is barred by laches where during the first two years 
and two months, legal action would have been futile;appellant's right 
to reinstatement being dependent upon the ruling in Cole v. Young, 
351 U.S. 536. Our brief supports the simple proposition that an 
employee dismissed under a statute or regulation of general appli- 
cability is not guilty of laches where he defers instituting suit during 
the period in which another employee similarly situated is contesting 
the validity of the regulation in the Courts. ) 


The doctrine of laches as applied to reinstatement suits by 
Government employees is based on the existence of prejudice. Cf. 
Gurley v. Wilson, _U.S. App. D.C. __, 239 F. 2d 957, 959. Here, 
the employee deferred litigation with respect to the Act of August 26, 
1950, 5 U.S.C. Section 22-1, (applicable to the entire civil service), 
pending the outcome of a test case which established appellant's right 
to reinstatement as well as the rights of other employees Similarly 


Situated. Until the outcome of the test case, litigation by appellant 
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would have been futile. In these circumstances the government can 
hardly claim it was prejudiced. Even if appellant had filed his suit 
one day subsequent to the filing of the complaint in the Cole case, he 
still would have had to wait more than two years and two months before 
he could have been reinstated; the Government would still have had to 
pay appellant "back-pay" for two years and two months of the period 

in question. In such cases appellant can hardly be deemed guilty of 


laches. 


Appellant in no way acquiesced in his discharge. Moreover, 
as soon as his right to reinstatement became clear he sought relief 
from the United States Civil Service Commission under Section 14 
of the Veterans Preference Act. The action of the Civil Service Com- 
mission on September 21, 1956 refusing to exercise its statutory 
discretion to hear appellant's appeal was erroneous and in violation 
of law. Not only did the Commission fail to exercise the obligation 
entrusted to it by Congress; it defaulted in its statutory duty and 
permitted its obligation to be exercised on the basis of an erroneous 
application of a Memorandum issued by the Attorney General. The 
action of the Commission on September 21, 1956 denying jurisdiction 
to hear appellant's case violated its statutory obligation to determine 
the validity of appellant's appeal under Section 14 of the Veterans 
Preference Act. Certainly insofar as this suit challenges the 
September 21, 1956 action of the Commission, it is in no wise barred 
by laches. 


ARGUMENT 
I 


APPELLANT'S CLAIM IS NOT BARRED 
BY LACHES 


The defense of laches, the basis upon which appellees argue that 
this action be defeated, is not applicable to this case. The reasons 
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underlying our assertion are to be found in the decisions which apply 
the laches doctrine to suits by government employees for reinstate- 
ment to positions from which they were unlawfully discharged. These 
decisions uniformly hold that [public policy requires that a discharged 
employee act promptly and diligently * * * to effectively assert his 
rights, to the end that if his contention be justified the government 
service may be disturbed as little as possible and that two salaries 
shall not be paid for a single service."' United States ex rel Arant v. 
Lane, 249 U.S. 367, 372; Grasse v. Snyder, 89 U. S. App. D.C. 352, 
192 F. 2d 35, 37. In other words, if the discharged employee does 
not act with dispatch, the government service would be prejudiced. 

In the case at bar, however, no such prejudice exists. See e.g., 
Kaufman v. United States (Ct.Cl.), 93 F. Supp. 1019; People ex rel 
Tierney v. Scannell, 27 Misc. 662, 59 N. Y. Supp. 679. 


This Court will note that Cole v. Young, 351 U.S. 536, which 
gives rise to the instant suit, was the first legal test of the Act of 
August 26, 1950, 5 U.S.C. Section 22-1. Cole, employed as a Food 
and Drug Inspector with the Department of Health, Education and Wel- 
fare, was discharged from his position on January 20, 1954. About 
one month later, on March 1, 1954, appellant Tucker was similarly 
discharged. After Cole's unSuccessful appeal to the Civil Service 
Commission on March 3, 1954 (affirmed May 5, 1954), Suit was 
instituted in the United States District Court for the District of Columbia 
on May 28, 1954. On cross-motions for judgment on the pleadings, 
Cole's motion was denied and the complaint dismissed on October 26, 
1954 (125 F.Supp. 284). This Court affirmed on July 28, 1955 
(226 F. 2d 337). Thus, until the Supreme Court's decision in Mr. 
Cole's case on June 11, 1956, any legal proceedings instituted by 
appellant would have been futile. 
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We believe it clear that appellant's claim is not barred by the 
doctrine of laches. For example, in People ex rel Tierney v. Scannell, 
27 Misc. 662, 59 N. Y. Supp. 679, a state court action virtually "on 
all fours" with the case at bar, an employee of the New York City Fire 
Department was fired in contravention of the State Civil Service Act. 
The City's Corporation Counsel had issued a formal opinion advising 
the City that the State Act was not applicable to city employees. After 
the New York Court of Appeals ruled to the contrary, the discharged 
employee instituted suit. In holding the plaintiff not guilty of laches, 
the Court said: 


"To have commenced proceedings for reinstatement 
at [the time of discharge], or at any time before the 
Court of Appeals had passed upon the question, would 
have been an idle ceremony, of no advantage to him or 
the city and would have served only to increase the 
volume of litigation * * * It is not possible that the 
city's officers can have been misled by his inaction, 
or that they have construed it to imply acquiescence 
in his discharge. No matter how early the relator 
might have commenced this proceeding, it is quite 
certain that he would not have been reinstated be- 
fore the final decision of the court of appeals on 
February 28, 1899 so that the city has lost nothing 
by his delay.” Id., 59 N.Y. Supp., at pp. 681-682. 


The rule established by the Tierney case, supra, is the generally 
recognized exception to the laches doctrine as applied to government 


employee reinstatement cases. See, e.g., State ex rel Exnicios v. 
New Orleans, 153 La. 705, 96'So. 539; State ex rel Prior v. Kansas 
City (Mo.), 261 S. W. 112; State ex rel Bennets v. Duncan, 47 Mont. 
447, 133 P.109; State ex relKauffman v. Campbell, 59 Ohio App. 461, 
18 N.E. 2d 616; City of San Antonio v. Castillo (Tex. Civ. App.) 293 
S.W. 2d 691. 
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In other words, where an employee, discharged under a 


regulation of general applicability, delays suit pending litigation by 
another employee similarly situated, and the latter establishes the 
right to reinstatement, the former's delay does not constitute laches. 
Thus, in Kaufman v. United States (Ct.Cl), 93 F. Supp. 1019, an 
employee of the Immigration and Naturalization Service sought 
reinstatement after the legal determination of an action brought by 
another employee discharged under similar circumstances. In spite 
of a lapse of more than three years between the time of dismissal and 
the bringing of suit, the Court said: | 


"Plaintiff deferred instituting legal action in order 
to await the determination of a suit brought by 
Stanley H. Borak who served in the same office***, 
and who had been discharged under similar cir- 
cumstances* * * In the circumstances, we do 
not think that plaintiff was guilty of laches* * * 
We do not see how any good purpose could have 
been served from the standpoint of either the 
government or the persons affected by instituting 
three different suits and having the government 
defend all three and the plaintiff put to [the] ex- 
pense * * *." Id., at pp. 1021-22. | 


Moreover, the fact that subsequent to June 11, 1956 appellant 
first pursued his administrative remedies before the Civil Service 
Commission and instituted suit upon the exhaustion of such remedies 
in no way militates against the validity of his claim. In Young v. 

Higley 95 U.S. App. D.C. 122, 220 F.2d 314, this Court held that 

a veteran's failure to appeal an unlawful discharge to the Com- 

mission was a fatal defect to his suit, i.e., non-exhaustion of 
administrative remedies. Indeed, in the instant case it was the 

action of the Commission in promulgating 5 C.F. R. Section 9. 106(b)(4), 
on August 24, 1951, which effectively prevented appellant from pursuing 


See, e.g., Cohen v. Hearst Magazines, 42C.C.P.A._, 220 F.2d 163, 765-766. 








10 


his administrative remedies under the Veterans Preference Act to c 
the Commission in the first instance. In any event, however, the Le 
delay between June 11, 1956 and the filing of appellant's suit on 
October 24, 1956 does not constitute laches. See, Kaufman v. 
United States (Ct.Cl.), 93 F.Supp., atp. 1023. 


Laches does not occur merely by the passage of time; it is < 
essential that there be, in addition, acquiescence in the alleged 
wrong, or lack of diligence in seeking a remedy, to the prejudice 
of the defendant. Southern Pacific Co. v. Bogert, 250 U.S. 483, 
488. Here there was no lack of diligence in seeking a remedy. Until 
June 11, 1956, no remedy existed. And the conceded facts demon- 





strate that there was no acquiescence in the wrongful discharge; « 
appellant immediately protested his dismissal to the appointing a 
authority (J. A. 3). In these circumstances appellant was not guilty 

of laches. See, Note, Review of Civil Service Removals, 52 Col. L. 

Rev. 787, 793 (1952). 


II 

THE REFUSAL OF THE CIVIL SERVICE COM- 

MISSION TO TAKE JURISDICTION OF PLAIN- 

TIFF'S APPEAL WAS IN VIOLATION OF THE as 

VETERANS PREFERENCE ACT. 

Section 14 of the Veterans Preference Act, 58 Stat. 390, 

3 U.S.C. Section 863 provides that no preference eligible who has 
completed his probationary period shall be discharged except pur- 
suant to certain procedural safeguards. In addition, a preference 
eligible is given the right to appeal his discharge to the Civil Service 
Commission, which is required to submit its findings and mandatory 
recommendations to the employing agency concerned. The Act 
further authorizes the Commission to enact regulations to further the 
purposes of the statute. ) 


4 Op. Cit., supra, fm. 2 





5 See also: Simon v. United States, 113 Ct.Cl. 182; Levy v. United States, 118 Cr.Cl. 106. 
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Pursuant to said Act, the Commission promulgated Part 22 of 

its Regulations and in Section 22.302 provided that an appeal must be 
3 submitted within ten (10) days. Said regulation also provided that the 
< time limit might be extended, in the Commission's discretion, upon a 
. showing by the employee that he was not notified of the applicable time 
— a limit and was not otherwise aware of it, or that circumstances beyond 
his control prevented him from filing his appeal within the period 
prescribed. 5C.F.R. Section 22.302. Moreover, Executive Order 
10577, 19 F.R. 7521, by Section 5.1, specifically authorizes the 


A Commission to grant variations from the Commission's Regulations 
“ whenever there shall be practical difficulties and unnecessary hard- 

ships if the strict letter of the regulations were to be applied. See, 
oe 5 C.F. R. Section 05. 1. 


On August 12, 1956, appellant instituted proceedings with the 
Twelfth United States Civil Service Region under Section 14 of the 
ae Veterans Preference Act demanding that the Commission hear his 
appeal in view of Cole v. Young. Thereafter, appellant was informed 
sa that his case had been referred to the Department of the Army for 
consideration in accordance with the provisions of the Attorney 
General's Memorandum of August 1, 1956. On August 17, 1956, 
appellant demanded that the Army reinstate him. However, this 


. demand was refused by appellee Brucker on September 4, 1956 on the 
a ground that appellant was guilty of laches (J. A. 18-19). On September 
an 12, 1956, appellant filed a Petition with the Commission in Washington, 


D. C., requesting the Commissioners to take jurisdiction of his appeal. 
Said petition was grounded on the assertion that 5C. F.R. Section 
9. 106(b)(4) had prevented him from exercising the appeal rights 


e 6 
C4 granted him by Congress. Cf. Cole v. Young, 351 U.S. 536. 

6 In 2 Memorandum of Law submitted in support of this petition, plaintiff's counsel stated: 
te "(T)he obligation to determine the propriety of such appeals has been statutorily delegated to the 


Commission. This being so, it is clear that the Memorandum of the Attomey General (supra), at least 
to the extent that it seeks to administratively resolve the question of laches, is of no force and effect 

> and that the determination must be made independently and unilaterally by the Commission in the 
discharge of its statutory obligation.” Id., at p. 5. 
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However, on September 21, 1956, the Commission refused 
jurisdiction of the appeal and denied appellant's petition. While the 
notification by the Commission of its decision denying relief does not 


7q 
so state, it is clear that the Commission's action was based, not on 


the merits, but on its belief that the Attorney General's Memorandum 
of August 1, 1956, precluded it from taking jurisdiction of the appeal 
of any employee previously terminated from a "non-sensitive" position 
under the Act of August 26, 1950.” The Commission's ruling was made 
in the erroneous belief that since the Attorney General had established 
a uniform reinstatement policy for the entire executive branch in such 
cases, the assumption of jurisdiction by the Commission in any given 
case would disrupt the uniform application of the eighteen-month rule. 


By enacting Section 14 of the Veterans Preference Act, Congress 
required the Civil Service Commission to hear the appeals of civil 
servants (veterans) who were discharged by various departments and 
agencies whenever Such appeals were filed within a reasonable time. 
58 Stat. 390, 5 U.S.C. Section 863. See, Flanagan v. Young, U.S. 
App. D.C. _, 228 F.2d 466, 472. Through regulations having the 
force of law, United States ex rel Accardi v. Shaughnessy, 347 U.S. 
260, 265, the Commission established a period of ten (10) days from 
the date of notice of adverse decision as "reasonable." 5 C.F.R. 
Section 22.302. However, this ten (10) day period could be extended 
in the Commission's discretion if circumstances prevented the em- 
ployee from appealing within the period prescribed. See, 5C.F.R. 
Section 22.302; 5 C. F. R. Section 05.1. 


See, Appellant's Exhibit 8 (J.A. 19-20). 
Indeed, Section 9.106(b)(4) of the Commission's Rules, (5 C.F.R. 9.106(b)(4) is still in force. 
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In the case at bar, appellant contended that the Commission's 
own regulation prevented him from filing his appeal within the time 
prescribed and that, therefore, his appeal to the Twelfth United 
States Civil Service Region on August 12, 1956, was "timely." Cf. 
Hichino Uyeno v. Acheson (D.C., Wash.), 96 F. Supp. 510, 520; 
Rueff v. Brownell (D.C. N.J.), 116 F. Supp. 298,306. But the Com- 
mission never passed on this assertion. It denied jurisdiction instead. 


The action of the Commission was palpably erroneous, and 
violated the statutory duty entrusted it by Congress. United States 
ex rel Louisville Cement Co. v. LC.C., 246 U.S. 638; Cotonificio 
Bustese,S. A. v. Morgenthau, 74 U.S. App. D.C. 13, 121 F. 2d 884, 
886. If the Attorney General could not interfere with the discretion 
of a Board created by his own regulations, certainly his August 1, 
1956 memorandum did not and could not intend interference with the 
Civil Service Commission's exercise of its statutory obligations. See, 
United States ex rel Accardi v. Shaughnessy, 347 U. S. 260, 268. 


The rule of law to be applied in this case was recently stated 
by this Court in Shintaro Miyagi v. Brownell, 97 U. S. App. D.C. _, 
227 F.2d 33. In that case, plaintiff sought a declaratory judgment 
contesting the validity of a deportation order. In reversing the 
District Court's dismissal of the complaint, Chief J udge Edgerton 
stated: | 


"The complaint states a cause of action. Section 
19(c) of the [amended] 1917 Act * * * authorized 
the Attorney General to suspend deportation of a 
deportable alien who has ‘resided continuously in 
the United States for seven years or more’. . .' 
It fairly appears from the complaint that the 
Attorney General did not excerise his discretion 
under this statute, but ‘pursuant to' the more 
stringent provisions of the 1952 Act * * *. If 
appellant had formally applied for suspension be- 
fore the 1952 Act was enacted, it would clearly 
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have been necesSary, even after it took effect, 
for the Attorney General to exercise the dis- 
cretion allowed him by the [amended] 1917 Act 
* * *, No formal application for ‘suspension’ 
of deportation was filed until later, but appel- 
lant had filed a motion for ‘reconsideration. ' 

* * * Accordingly, the Attorney General 
should exercise the discretion allowed him by 
the [amended] 1917 Act." Id., 227 F.2d, at 
p. 35. 


With appropriate word changes, we think the language just quoted is 


controlling on the issue in question. Cf. American Chain & Cable Co. 
v. F.T.C. (4 Cir.), 142 F. 24909. Accordingly, the Commission's 
refusal of jurisdiction on September 21, 1956, was in violation of the 
Veterans Preference Act, 5 U.S.C. Section 863, and the rules of the 


Commission adopted thereunder. 


CONCLUSION 
By reason of the foregoing, the decision of the Court below 
should be reversed with direction to that Court to grant summary 
judgment in favor of the appellant, together with such other relief 
as may be appropriate. 
Respectfully submitted, 


DAVID I. SHAPIRO 
350 Fifth Avenue 
New York 1, New York 


GERHARD P. VAN ARKEL 
1701 K Street, N. W. 
Washington 6, D. C. 

Dickstein, Shapiro & Friedman Attorneys for Appellant 

350 Fifth Avenue 
New York 1, New York 


Of Counsel 
9 Here, unlike Elchibegoff v. Dulles, (D.C.D.C.), 123 F.Supp. 831, aff'd. 95 U.S. App. D.C. 


362, 222 F. 2d 53, appellant's administrative remedy before the Commission was not exhausted until 
September 21, 1956. See, Appellant's Exhi! it 8 (JA. 19-20). 
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APPENDIX 
Constitution 
First Amendment 
Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a redress of grievances. 


Fifth Amendment 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for 


public use, without just compensation. 


Sixth Amendment 

In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accustation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his favor, 


and to have the Assistance of Counsel for his defence. 


STATUTES | 
Act of June 27, 1944, c. 287, Section 14, 58 Stat. 387, Section 14 
of the Veterans Preference Act, 5U.S.C., Section 863. 
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No permanent or indefinite preference eligible, who has com- 
pleted a probationary or trial period employed in the civil service, 
or in any establishment, agency, bureau, administration, project, or 
department, hereinbefore referred to shall be discharged, suspended 
for more than thirty days, furloughed without pay, reduced in rank or 
compensation, or debarred for future appointment except for such 
cause as will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduction in rank or 
compensation is sought shall have at least thirty days' advance written 
notice (except where there is reasonable cause to believe the employee 
to be guilty of a crime for which a sentence of imprisonment can be 
imposed), stating any and all reasons, specifically and in detail, for 
any such proposed action; such preference eligible shall be allowed a 
reasonable time, for answering the same personally and in writing, 
and for furnishing affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commissim from an adverse 
decision of the administrative officer so acting, such appeal to be made 
in writing within a reasonable length of time after the date of receipt of 
notice of such adverse decision: Provided, That such preference 
eligible shall have the right to make a personal appearance, or an 
appearance through a designated representative, in accordance with 
such reasonable rules and regulations as may be issued by the Civil 
Service Commission; after investigation and consideration of the evi- 
dence submitted, the Civil Service Commission shall submit its findings 
and recommendations to the proper administrative officer and shall 
send copies of the same to the appellant or to his designated represen- 
tative, and it shall be mandatory for such administrative officer to take 
such corrective action as the Commission finally recommends ..... 
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REGULATIONS 


9C.F.R. | 

Section 22.302 Time limit -- (a) General. An appeal may be 
submitted at any time after the notice of adverse decision but not later 
than ten (10 days after the adverse action has been effected, except 
as provided in paragraphs (b), (c), and (d) of this section. 


(b) Classification decisions. The time limit on an appeal from 
a reduction resulting from a classification decision of an employing 
agency, when there is a right to appeal the position classification to 
the agency under its established administrative procedures, shall be 
not later than ten (10) days after the final decision by the agency on the 
administrative position classification appeal. : 


* * * * * * | 
(d) Extension of time limit. The time limit may be extended, 
in the discretion of the Commission, upon a showing by the employee 
that he was not notified of the applicable time limit and was not other- 
wise aware of the limit or that circumstances beyond his control 
prevented him from filing an appeal within the prescribed time limit. 


i 
| 


Section 9.106(b)(4). The Commission has no authority to in- 
vestigate a suspension or termination of employment under Public Law 


733, 81st Congress, where it is alleged that the agency failed to follow 
the procedure prescribed in the law. 
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JOINT APPENDIX 
IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


NELSON TUCKER ) 

1679 *B’ 10th Street ) 

Oakland, California ) Civil Action No. 4215-56 
. Plaintiff, 


-against- 


WILBER BRUCKER, Individually andas ) 
Secretary of the Army, PHILIP YOUNG, ) 
GEORGE M. MOORE and FREDERICK J. ) [Filed October 24, 1956] 
LAWTON, Individually and as members ) 
of the UNITED STATES CIVIL SERVICE ) 
COMMISSION, ) 
Defendants ) 

Plaintiff, by his attorneys, for his complaint herein, alleges as 
follows: 

FIRST: This is an action for a declaratory judgment and other 
equitable relief, to restore plaintiff to employment in the Department of 
the Army, which arises under the Constitution and laws of the United 
States, and involves a matter in controversy, exceeding the sum or value 
of Three Thousand ($3, 000. 00) Dollars, exclusive of interests and costs. 

SECOND: Jurisdiction of this Court arises under and by virtue of 
Sections 11-305 and 11-306 of the District of Columbia Code, under 
Sections 1331, 2201 and 2202 of Title 28 of the United States Code. 
Jurisdiction also is based on the First, Fifth and Sixth Amendments to 
the United States Constitution and on Articles I and m1 thereof. 

THIRD: Plaintiff is a native-born citizen of the United States, a 
resident of the State of California and brings this action in his own right. 

Plaintiff is a veteran of World War II and held'a five point Veteran's 
preference. i 

FOURTH: Defendant, WILBER BRUCKER, is an individual doing 
business and, on information and belief, residing in the District of 
Columbia, and is the Secretary of the Army; said defendant is sued in- 
dividually and Secretary of the Army. Defendants PHILIP YOUNG, 
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GEORGE M. MOORE and FREDERICK J. LAWTON are individuals 
doing business and, on information and belief, residing in the District 
of Columbia, and are members of the United States Civil Service Com- 
mission; said defnndants are sued individually and as members of the 
United States Civil Service Commission. 
FIFTH: Prior to on or about the 25th day of March, 1953, plaintiff 





held a "NON-SENSITIVE" position in the Department of the Army as a Fork 


Lift Operator at the Rio Vista Marine Storage Activity, Fort Mason, 
California; plaintiff's yearly earnings in said position were in excess of 
$3, 000. 00. 

SIXTH: On or about the 25th day of March, 1953, plaintiff was 
suspended from employment pursuant to Pyblic Law 733, 81st Congress, 
Act of August 26, 1950, 64 Stat. 476, on the alleged grounds that such 
action was advisable and deemed necessary in the interest of national 
security. (Annexed hereto and made a part hereof is plaintiff's Exhibit 
1, which is a photostatic copy of the Notification of Personnel action, 
dated March 24, 1953.) 

SEVENTH: On or about March 5, 1953, plaintiff received a state- 
ment of charges under Public Law 733 and Executive Order 9835 and 
| 10241. (Annexed hereto and made a part hereof is plaintiff's 
Exhibit 2 which is a photostatic copy of a statement of charges dated 
March 5, 1953.) 

EIGHTH: Plaintiff, having appeared at a hearing before the 
Security Hearing Board for the Department of the Army on or about 
May 18, 1953, was advised by letter dated October 20, 1953 that by 
Executive Order 10450, 27 April, 1953, the President abolished the 
Federal Employees’ Loyalty Program and that a security standard was 
established pursuant to Executive Order 10450 and certain criteria were 
similarly established which hal been used and will be used in making 
determination in all cases. Plaintiff was further advised that on the 
Basis of the review by the Security Hearing Board it had been deter- 
mined that his employment was not clearly consistent with the interests 


of national security and that his removal was necessary and desirable 
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for that reason, such determination having been made under Executive 
Order 10450 and Public Law 733, 81st Congress. Plaintiff was further 
advised that he could appeal the proposed removal action to the Security 
Review Board. (Annexed hereto and made a part hereof is plaintiff's 
Exhibit 3, photostatic copy of the letter of the Department of the Army 
to the plaintiff dated October 20, 1953.) 

NINTH: Plaintiff, having appealed the removal decision, such 
decision was subsequently affirmed by letter of the Department of the 
Army dated March 1, 1954. (Annexed hereto and made a part hereof as 

4 plaintiff's Exhibit 4, is the letter of the Department of the Army to 
the plaintiff dated March 1, 1954. ) | 

TENTH: On or about April 6, 1954 plaintiff's counsel addressed 
a letter to the Secretary of the Army in which plaintiff's counsel questioned 
the propriety of the action of the Secretary of the Army in terminating 
plaintiff's employment, and on or about July 30, 1954 plaintiff's counsel 
received a letter in response affirming the prior decision. (Annexed 
hereto and made a part hereof as plaintiff's Exhibit 5, is a photostatic 
copy of a letter from the Department of the Army to alantite counsel 
dated July 30, 1954.) 

ELEVENTH: On information and belief, one KENDRICK M. COLE, 
instituted proceedings in this Court against PHILIP YOUNG, et al., 
(Civil Action No. 2296-54), on or about May 28, 1954, wherein Cole 
challenged the authority of an agency head, pursuant to the aforesaid 
Act of August 26, 1950 and Executive Order No. 10450, to suspend 
without pay and dismiss an incumbent of a federal civil service position 
not directly concerned with the national security or safety for alleged 
reasons of national security. 3 

TWELFTH: The issue raised by Cole, as aforesaid, was and is 
determinative of the plaintiff's right herein to complain of the actions 
of the defendant hereinabove set forth, and the said issue was unsettled 
and had not been the subject of judicial consideration or resolution prior 
to the action instituted by Cole, as aforesaid. : 





+) 


4 

THIRTEENTH: The plaintiff herein lacked sufficient funds to 
institute the lengthy and expensive proceedings required to settle the 
issue raised by Cole as aforesaid and the plaintiff herein, further, did 
not undertake to duplicate the proceedings already instituted by Cole 
prior to the dismissal of plaintiff by defendant. 

FOURTEENTH: On or about June 11, 1956 the United States 
Supreme Court sustained the contention of Cole and determined that an 
agency head was without authority to suspend without pay and dismiss 
for alleged reasons of national security the incumbent of a federal civil 
service position not directly concerned with the national security or 
safety. 

_ FIFTEENTH: The action of defendant, WILBER BRUCKER, and/or 
his predecessors in office, dismissing plaintiff from his position as 
aforesaid was taken in violation of the Act of August 26, 1950, 64 Stat. 
476 and Sec. 14 of the Veterans’ Preference Act, 58 Stat. 390 as amenied; 
5 U.S.C. Sec. 863 in that plaintiff in his 'NON-SENSITIVE" position with 
the Department of the Army, as aforesaid, had no access, authorized or } 
unauthorized, to any secrets of the Government of the United States, or 
to any “classified” material, and did not occupy a position where he could 
influence policy against the interests of the Governmnt of the United 
States. 

SIXTEENTH: The aforesaid action of defendant WILBER BRUCKER 
and/or his predecessors in office, was not taken in good faith; said action 
has deprived plaintiff of liberty and property without due process of law, 

and brands him a "risk" to the security of his country, arbitrarily 
and without basis in fact. Said action was taken without any fair hearing 
or procedure, and was in violation of plaintiff's rights to freedom of 


speech, opinion and association. 

SEVENTEETH: On or about August 17, 1956, plaintiff s counsel 
requested defendant WILBER BRUCKER to reinstate him to the position 
from which he had been dismissed; such request being made pursuant to 
the decision of the Supreme Court of the United States in Cole v. Young, 
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351 U.S. 536. (Annexed hereto and made a part hereof as plaintiff's 
Exhibit 6 is a photostatic copy of a letter from plaintiff's counsel to 
defendant WILBER BRUCKER dated August 17, 1956.) 

EIGHTEENTH: On or about August 12, 1956, plaintiff appealed 
the action of the Department of the Army of March 15, 1954 dismissing 
him from his position to the Twelfth United States Civil Service Region 
under and pursuant to the provisions of Sec. 14 of the Veterans’ Pre- 
ference Act, 58 Stat. 390 as amended, 5 U.S.C. Sec. 863 and urged 
that the Twelfth Regional Civil Service Commission hear his appeal 
inasmuch as the prior action of the Commission in his case had prohibi- 
ted him from exercising his rights of appeal to the Commission under 
Sec. 14 of the Veterans’ Preference Act and Part 22 of the Rules and 
Regulations adopted by the Commission pursuant thereto; plaintiff was 
informed by the Commission that his appeal was mens referred to the 
Department of the Army. 

NINETEENTH: On or about September 4, 1956 defendant WILBER 
BRUCKER refused to reinstate and restore plaintiff to his position as 

aforesaid. (Annexed hereto and made a part hereof as plaintiff's 
Exhibit 7 is a photostatic copy of a letter from defendant WILBER 
BRUCKER to plaintiff's counsel dated September 4, 1956. ) 

TWENTIETH: On or about September 12, 1956, plaintiff petitioned 
defendants YOUNG, MOORE and LAWTON, as members of the Civil 
Service Commission, to hear his appeal under Sec. 14 of the Veterans' 
Preference Act, 58 Stat. 390, as amended, 5 U. S.C. Sec. 863 and the 
Rules and Regulations of the Commission adopted pursuant thereto, but 
on September 21, 1956, said petition for appeal was refused and denied. 
(Annexed hereto and made a part hereof as plaintiff's Exhibit 8is a photo- 
static copy of a letter from defendant YOUNG to plaintiff's counsel dated 
September 21, 1956.) | 

TWENTY-FIRST: The action of defendants YOUNG, MOORE and 
LAWTON, individually and as members of the United States Civil Service 
Commission, in refusing and denying plaintiff's petition for appeal, was 
null and void and in violation of Sec. 14 of the Veterans' Preference Act, 
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58 Stat. 390, as amended, 5 U.S.C. Sec. 863; and the Rules and 
Regulations of the Commission adopted pursuant thereto. 

TWENTY-SECOND: There exists between plaintiff and defendants 
herein an actual controversy, and plaintiff has instituted this action 
for the purpose, among others, of having the action of defendant WILBER 
BRUCKER and/or his predecessors in office, in terminating plaintiff's 
employment with the Department of the Army as aforesaid, declared null 
and void and in violation of the provisions of the Act of August 26, 1950, 
64 Stat. 476; in violation ofSection 14 of the Veterans’ Preference Act, 
58 Stat. 390 as amended, 5 U.S.C. Sec. 863; and further in violation of 
the First, Fifth and Sixth Amendments to the Constitution of the United 
States, and Articles I and I thereof; plaintiff has also instituted this 
action for the purpose of having the action of defendants YOUNG, MOORE 
and LAWTON, individually and as members of the Civil Service Com- 
mission, in refusing and denying his petition for appeal from the adverse 
decisions of defendant WILBER BRUCKER and/or his predecessors as 
aforesaid, declared null and void and in violation of the provisions of the 
Act of August 26, 1950, 64 Stat. 476; and further in violation of Sec. 14 
of the Veterans’ Preference Act, 58 Stat. 390, as amended, 5 U.S.C. 
Sec. 863 and the Rules and Regulations of the Commission, adopted 
pursuant thereto. 

TWENTY-THIRD: Plaintiff has exhausted all of the remedies 
available to him under applicable administrative procedures and has no 
adequate remedy at law other than the instant action under the juris- 
diction conferred by this Court. 

TWENTY-FOURTH: By reason of the premises, plaintiff is 
entitled to relief against defendants under the Federal Declaratory 
Judgment Act of June 14, 1934, Title 28 of the United States Code, 

Sec. 2201 and 2202. 

TWENTY-FIFTH: No prior application for this or any other 
relief has been made to this or any other Court. 

WHEREFORE, plaintiff prays for the following relief: 
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1. That the action of defendant WILBER BRUCKER and/or his 
predecessors in office in discharging plaintiff from his position on or 
about the 15th day of March, 1954, and the repeated refusal of defendant 
WILBER BRUCKER and/or his predecessors in office to reinstate and 
restore plaintiff to his position, be declared null and void and illegal, 
and in violation of the Act of August 26, 1950, 64 Stat. 476; in violation 
of the First, Fifth and Sixth Amendments to the United States Constitut- 
ion, and Articles I and II thereof, and that defendants WILBER BRUCKER 
and/or his predecessors in office actions be Saas arbitrary, capricious, 
and not made in good faith; | 

2. That the action of defendants YOUNG, MOORE and LAWTON, 
individually and as members of the United States Civil Service Com- 
mission, in refusing and denying plaintiff's petition for appeal pursuant 
to Sec. 14 of the Veterans' Preference Act, 58 Stat. 390, as amended, 
5 U.S.C. Sec. 863, be declared null and void and illegal, and in vio- 
lation of the Act of August 26, 1950, 64 Stat. 476; in violation of Sec. 14 
of the Veterans’ Preference Act as aforesaid, and further in violation of 
~ the Rules and Regulations of the United States Civil Service Commission, 

adopted pursuant thereto; 
3. That plaintiff be ordered reinstated and restored to his former 
position with the Department of the Army with full "back pay;"" and 
4, For such other and further relief as to the Court may seem 
10 just and proper in the premises. | 


/s/ GERHARD F. VAN ARKEL 
GERHARD F. VAN ARKEL 
1701 K Street, N. W. 
+ Washington, D. C. 


/s/ SIDNEY DICKSTEIN 
SIDNEY DICKSTEIN 
350 Fifth Avenue 
New York 1, N. Y. 


Attorneys for ‘Plaintiff 
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EXHIBIT I 
DEPARTMENT OF THE ARMY 

NOTIFICATION OF PERSONNEL ACTION 
NAME: DATE OF BIRTH: DATE: 
Nelson Tucker 8-2-03 3-24-53 
NATURE OF ACTION: EFFECTIVE DATE: LEGAL AUTHORITY: 
Suspension 3-25-53 PL 733, 8-26-50 
Fork Lift Operator 
WB-5, S/4 $1.95 ph (Day) [Filed Oct. 24, 1956] 

2. 145 ph (nite) 

X5704-5-508 


(63-30-02286) 


Rio Vista Marine Storage Activity 
Property Br, Warehouse Storage Sec. 
Dock 1, FM 


SFPE, Fort Mason, California 
VETERAN'S PREFERENCE: 5-PT. 
APPROPRIATION: 2132020 9-1431 P1411-01 SG4-197 


SUBJECT TO C.S. RETIREMENT ACT: Yes. 


REMARKS: 

This action is subject to all applicable laws, rules, and regulations 
and may be subject to investigation and approval by the United States 
Civil Service Commission. The action may be corrected or canceled if 
not in accordance with all requirements, SOA-10405 
CAC-63301 
Suspended pending adjudication of case under PL 733, 81st Congress. 
Employee is an "incumbent", no access to classified information. 
Immediate suspension is deemed necessary in the interest of national 
security, pending adjudication of your case under SR 620-220-1. 

FOR THE APPOINTING OFFICER, 


/s/ HELEN R. GARRISON 
Chief, Administrative Branch 
Civilian Personnel Division 
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9 EXHIBIT I 
DEPARTMENT OF THE ARMY 
OFFICE OF THE SECRETARY OF THE ARMY 

WASHINGTON 25, D.C. : 
[Filed October 24, 1956] March 5, 1953 
Mr. Nelson Tucker | 
c/o Commanding Officer 
San Francisco Port of Embarkation 
Fort Mason, California 


Dear Mr. Tucker: 3 

During the course of investigations conducted pursuant to the 
Federal Employees Loyalty Program and the security program of the 
Department of the Army, certain information has been received which, 
after consideration by the Loyalty-Security Screening Board, Office, 
Secretary of the Army, necessitates the formulation of charges against 
you with a view toward effecting your removal from employment at the 
San Francisco Port of Embarkation, Fort Mason, California. This 
action is taken in accordance with Department of the Army Special 
Regulations 620-220-1, a copy of which is inclosed. 2 Your appeal 
rights and full details of the program are discussed in that regulation. 

Having been duly established by order of the Secretary of the Army 
under paragraph 3, SR 620-220-1, the Loyalty -Security Screening Board 
has considered the available evidence and has TES the following deter- 
minations: ! 
Loyalty - Executive Order 9835 and 10241: On all the evidence 
there is a reasonable doubt as to your loyalty to the Government of the 
United States. 

Security - Public Law 733, 81st Congress ea Stat. 476): On 
all the evidence reasonable grounds exist for the belief that your immed- 
iate suspension and removal are necessary and desirable in the interest 
of national security by reason of the following reliable information which 
has been received by the Department of the Army: : 

1. In 1951, you were reported to have been recruited, at your 
own request, for membership in the Socialist Workers Party and 
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participated in the activities of this organization. The Attorney General 
has designated the Socialist Workers Party as an organization which has 
adopted a policy of advocating the overthrow of the Government of the 
United States by force or violence. 

2. In 1952, you were reported as a "paid-up" member in good 
standing of the Socialist Workers Party and in April 1952 attended 
a meeting of this organization. 

3. In 1950, you are reported to have subscribed to "The Militant") 
a Socialist Workers Party newspaper. 

4. You are reported to have stated that you had been a member of 
the Communist Party in the "East" for approximately twenty-eight years 
and had not been active in any organization since coming to the West 
Coast because you were working for the Government. The Attorney 
General has designated the Communist Party as an organization which 
has adopted a policy of adweating the overthrow of the Government of the 
United States by force or violence. 

5. During the period from 1935 to 1940, you are reported to have 
solicited membership for the Communist Party among the tenants of the 
building where you were employed, read Communist books, and held and 
attended Communist Party meetings. 

You have the right to answer the above charges in writing under 
oath or affirmation addressing such answer to the Chairman, Loyalty- 
Security Hearing Board, Sixth Army, Presidio of San Francisco, Calif- 
ornia. Such answer must be submitted within thirty days from the date 
of receipt by you of this notice. Your answer, which will be given full 
consideration and made a part of the record, should be directed toward 
the fullest possible reply to all items in the charges set forth above and 
should include such statements or affidavits as you may desire to sub- 
mit. Statements and affidavits should be presented in duplicate. 

In addition you are entitled to an administrative hearing on the 


charges for removal before a designated Loyalty-Security Hearing Board 


at which hearing you may appear personally, may be represented by 
counsel or other representative of your own choosing and may present 
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such evidence and introduce such witnesses on your behalf as you may 
desire. Any and all evidence which you desire to submit in connection 
with the matter under consideration as it relates to your loyalty and to 
the security of the United States should be submitted at the hearing 
before the Loyalty-Security Hearing Board. If you desire to appear 
personally for the hearing you must file a specific request for a personal 
appearance hearing with the Chairman, Loyalty-Security Hearing Board, 
Headquarters Sixth Army, Presidio of San Francisco, California, within 
30 days after receipt of this notice. In that event the Board will meet at 
a place convenient to the installation at which you are employed. You 
will be advised by the Board of the time and place. : 

If you do not advise of your desires for a personal appearance 
hearing within the 30 day time limit or if you do not wish to appear 
personally, the Board will meet at its convenience. to consider the 
record, including any statements or affidavits submitted by you. If you 
do not appear personally before the Loyalty-Security Hearing Board, a 
personal appearance before the Loyalty-Security Appeals Board will not 
be granted. You will be advised of the time and place at which the Board 
will meet at which time you may appear but oral testimony, other than a 

general statement, will not be taken, unless permitted by the 
Board. You are advised that the Government cannot bear any expenses 
connected with your travel, the employment cannot bear any expenses 
connected with your travel, the employment or see your counsel, 
your representative or your witnesses. 

No additional testimony may, as of right, be introduced into the 
record on any subsequent appeal and on such appeal additional testimony 
will be received only in exceptional circumstances and in the discretion 
of the Appeal Board. It is essential, therefore, that you take care to 
present all of your evidence, including your own testimony at the hearing 
before the Loyalty-Security Hearing Board if you wish that evidence 
and information to be considered thereafter in the event of an appeal. 

You will be suspended from duty without pay pending adjudication 
of your case under Public Law 733, 81st Congress. Your actual removal 
from the rolls of the Department, however, will not become effective 
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in less than 30 days from the date of receipt of this notice. 
These actions are taken under authority of Public Law 733, 81st 
Congress (64 Stat. 476). 
Very truly yours, 


/s/ John G. Connell, Jr. 
Chairman, Loyalty-Security 
Screening Board, OSA 
1 Incl 
SR 620-220-1 


EXHIBIT II 
DEPARTMENT OF THE ARMY 
OFFICE OF THE SECRETARY OF THE ARMY 
WASHINGTON 25, D.C. 
REGISTERED-RETURN RECEIPT REQUESTED 
[ Filed October 24, 1956) 

Mr. Nelson Tucker October 20, 1953 
1869 Moorship 
Oakland, California 


Dear Mr. Tucker: 

By letter of 5 March 1953 you were advised of the reasons for your 
suspension and proposed removal from employment at San Francisco 
Port of Embarkation under authority of Public Law 733, 81st Congress 
(64 Stat. 476). As indicated in that letter you requested a hearing which 
was held on 18 May 1953 before the Security Hearing Board for the 
Sixth Army. 

By Executive Order 10450, 27 April 1953, the President abolished 
the Federal Employees Loyalty Program and ordered the institution of a 
civilian employees security program in each Federal agency based upon 
Public Law 733. Inclosed is a mineographed statement of the security 
standard established pursuant to Executive Order 10450 and the criteria 
which have been used and will be used in making determinations in all 


cases. 


| The Security Hearing Board has completed its action and the entire 
record, including the complete record of proceedings before the Security 
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Hearing Board, has been reviewed in detail On the basis of that review it 
has beendetermined that your employment at San Francisco Port of 
Embarkation is not clearly consistent with the‘interests of national 
security and that your removal is necessary and desirable for that 
reason. This determination is made under Executive Order 10450 and 
Public Law 733, 81st Congress. 

In Department of the Army Special Regulations No. 620-220-1, a 
copy of which was supplied to you by letter of 5 March 1953, it was stated 
that a hearing before the Loyalty-Security Appeals Board would be granted 
at your request. Under the new program established by the Department 
of the Army under Executive Order 10450 the Loyalty-Security Appeals 
Board has been abolished and an appeal hearing will not be granted. In 
order that you may have an opportunity to appeal the action taken in your 
case, if you desire it, your case will be submitted to a panel of the 
Security Review Board for consideration and for recommendations to the 
Secretary of the Army. | 

If you wish to appeal this proposed removal action, as indicated in 
the preceding paragraph, you must make a request for that action within 
20 days after receipt of this letter. Your request should be submitted to 
this office. You may submit a brief of the case, additional statements 

and affidavits or other material you desire for consideration by the 
Security Review Board. If you do not submit an appeal within the 20-day 
limit, your removal will be effected. If you do appeal, you will be 
advised later of the Secretary's final decision. 

Pending final action in your case you will be continued ina 
suspension without pay status. 


/s/ John W. Martyn 

Incl Administrative Assistant 
Security Standard to Secretary of the Army 
and Criteria ! 
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EXHIBIT IV 
DEPARTMENT OF THE ARMY 
OFFICE OF THE SECRETARY OF THE ARMY 
| WASHINGTON 25, D.C. 
| Filed October 24, 1956] 
Mr. Nelson Tucker — March 1, 1954 
c/o Commanding General 
San Francisco Port of Embarkation 
San Francisco, California 


Dear Mr. Tucker: 

In connection with your employment at the San Francisco Port of 
Embarkation, San Francisco, California, you were advised by letter of 
5 March 1953 with the reasons for effecting your suspension and proposed 
removal from employment in the interest of national security. At your 
request you were given a hearing before the Loyalty-Security Hearing 
Board for the Sixth Army and a review of your case by the Security 
Review Board. The two Boards named have found that your employment 
at the San Francisco Port of Embarkation is not clearly consistent with 
the interest of national security and have recommended your removal. 

After detailed review and consideration of the entire available 
record, including the record of proceedings before the Loyalty-Security 
Hearing Board and your further representations to the Security Review 
Board, it is the determination of the Secretary of the Army that your 
employment at the San Francisco Port of Embarkation is not clearly 
consistent with the interest of national security and, therefore, that 
your removal is necessary and advisable in the interest of national 
security under authority granted by Public Law 733, 81st Congress 
(64 Stat. 476; 5 USC 22-1 1952 Supp. ). 

In view of the foregoing the Commanding General, San Francisco 
‘Port of Embarkation, has been directed to effect your removal under the 
statute cited above. For your information and guidance the following is 
quoted from the fifth proviso. of Section 1 of that statute: 
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"Provided further, That the head of any department 
or ageney considering the appointment of any person whose 
employment has been terminated under the provisions of this 
Act may make such appointment only after consultation with 
the Civil Service Commission, which agency shall have the 
authority at the written request of either the head of such 

agency or such employee to determine whether any such 

person is eligible for employment by any other agency or 
department of the Government." 


Section 9A of the Act of 2 August 1939 (53 Stat. 1148, 5 USC 
118 j), commonly known as the Hatch Act, prohibits payment of com- 
pensation to persons having membership in any political party or 
organization which advocates the overthrow of our constitutional form of 
government in the United States. Provisions of various appropriation 
acts, as forexample Section 628, Department of Defense Appropriation 
Act, 1953 (66 Stat. 536), prohibit payment of salary or wages to a person 
who advocates, or is a member of an organization that advocates, the 
overthrow of the Government of the United States by force or violence. 

In view of the information received by the Department of the Army, 
as expressed in letter of 5 March 1953, the Department is, therefore, 
precluded by statute and Governmental regulation from making any 
further salary or lum-sum leave payments to you. : 

Very truly yours, 


/s/ John W. Martyn 
Administrative Assistant 


EXHIBIT V 
DEPARTMENT OF THE ARMY __ 
OFFICE OF THE SECRETARY OF THE ARMY 
Washington 25, D. C. | 
[ Filed October 24, 1956] July 30, 1954 
Mr. Lawrence Speiser, Esq. : 
Staff Counsel 
American Civil Liberties Union 
503 Market Street 
San Francisco 5, California 
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Dear Mr. Speiser: 

Your letter of 6 April 1954 to the Secretary of the Army in behalf 
of Nelson Tucker has been referred to me for reply. This office has 
also received from the General Accounting Office, without comment, the 
copy of that letter which you sent to that office. This reply is made to 
you in the capacity of counsel of record in this case. 

In the letter of 1 March 1954, which notified Mr. Tucker of the 
Secretary's decision to effect his removal in the interest of national 
security, reference was made to Section 628, Department of Defense 
Appropriation Act, 1953. The applicable portion of that statute is 
quoted as follows: 


"No part of any appropriation contained in this Act shall 
be used to pay the salary or wages of any person *** who 
advocates, or is a member of an organization that advocates, 
the overthrow of the Government of the United States by force 
or violence *** Provided further, That any person *** who 
advocates, or who is a member of an organization that advocates, 
the overthrow of the Government of the United States by force or 
violence and accepts employment the salary or wages for which 
are paid from any appropriation contained in this Act shall be 
guilty of a felony and, upon conviction, shall be fined not more 
than $1, 000 or imprisoned for not more than one year, or both; 
Provided further, That the above penalty clause shall be in 
addition to, and not in substitution for, any other provisions 
of existing law." 


That provision of law has been contained in all appropriations used 
by the Department of the Army for many years and all during Mr. Tucker's 
service with the Department. As indicated in the letter of charges dated 
5 March 19 53 and as discussed during his hearing before the Loyalty- 
Security Hearing Board for the Sixth Army, the Department of the Army 
has received information that Mr. Tucker was a member of the Socialist 
Worker's Party, an organization cited by the Attorney General within the 
purview of the statute quoted above, during his employment by the De- 
partment of the Army. 

Payments of salary to him were, therefore, made in contravention 
of that statute, thereby creating what amounts to a debt to the Government. 
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On the basis of the above, the Department of the Army is precluded 
from certifying or paying any further amounts to Mr. Tucker. Annual 
leave and refund of the bond balance due Mr. Tucker are in the nature 
of salary payments and cannot be paid by the Department of the Army. 
Refund of the amounts paid by Mr. Tucker into the Civil Service Retire- 
ment Fund can be made only by the. U.S. Civil Service Commission on speci- 
fied forms which can be obtained from the Civil Service Commission 
Regional Office in San Francisco or from the civilian personnel office 
at Fort Mason. 

The Department of the Army can take no further action in Mr. 
Tucker's case and it must be considered closed. If Mr. Tucker feels 
that any amounts are due him, the proper procedure is to present a claim 
therefor in writing over his own signature to the General Accounting 
Office. 

Very truly yours, 


/s/ John G. Connell, Jr. 
Assistant for Security 
and Personnel 


[ Filed October 24, 1956] ‘EXHIBIT VI 
Hon. Wilbur Brucker : 
Secretary of the Army 
Department of the Army | 
Washington 25, D. C. August 17, 1956 


Honorable Sir: : 

We are the attorneys for Mr. Nelson Tucker of Oakland, California, 
who was terminated from his position as Fork Lift Operator at the Rio 
Vista Marine Storage Activity at Fort Mason, California, with the 
Department of the Army on March 15, 1954. The ground for Mr. 
Tucker's termination was Public Law 733, 81st Congress, providing 
for the removal of employees in the discretion of the Secretary of the 
Army when necessary or advisable in the interests of the national 


security. 
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The Notification of Personnel Action received by Mr. Tucker on or about 
March 25, 1953, the date of his suspension from duty, alleged that Mr. 
Tucker had "no access to classified information." A photostatic copy of 
each of Mr. Tucker's Notifications of Personnel Action is enclosed here- 
with. In view of the fact that Mr. Tucker's position as a Fork Lift 
Operator at the Rio Vista Marine Storage Activity at Fort Mason, Calif- 
ornia, was a "non-sensitive™ job and in view of the recent decision of 
the United States Supreme Court in Cole v. Young, 351 U.S. 536 it is 
apparent that Mr. Tucker's suspension, effective March 25, 1953, and 
the subsequent termination of his employment effective March 15, 1954, 
were in violation of the provisions of Section 14 of the Veterans Preference 
Act and Public Law 733, 81st Congress. 
We therefore request that you take immediate action ordering the rein- 
statement of Mr. Tucker to the position from which he was unlawfully 
suspended and terminated with back pay as of March 25, 1953, the effec- 
tive date of his illegal suspension from duty. 
Very truly yours, 
DICKSTEIN, SHAPIRO & FRIEDMAN 


DTS:LR-S By 
David I. Shapiro 


EXHIBIT VII 
DEPARTMENT OF THE ARMY 
OFFICE OF THE SECRETARY OF THE ARMY 
WASHINGTON 25, D. C. 
[Filed October 24, 1956] 
Mr. David L. Shapiro September 4, 1956 
Dickstein, Shapiro & Friedman 
Empire State Building 
350 Fifth Avenue 


New York 1, New York 
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Dear Mr. Shapiro: : 

Your letter of 17 August 1956 to the Secretary of the Army in 
behalf of Mr. Nelson Tucker has been referred to me for acknowledge- 
ment. | 

This office has noted your reference to the Cole. v. Young de- 
cision and the request that Mr. Tucker be reinstated and given back pay. 
The record in his case reveals tlat he was removed from Department of 
the Army rolls on 15 March 1954, under authority granted the Secretary 
of the Army by Public Law 733, 81st Congress. . 

By memorandum of 1 August 1956 to the heads of all departments 
and agencies of the Federal Government the Attorney General advised 
that claims for reinstatement under the Cole v. Young decision should 
be denied if 18 months or more had elapsed from the date of removal 
to the date of claim for reinstatement under that decision. Inasmuch as 
Mr. Tucker's claim for reinstatement was not filed within the 18 months' 
period, his request for reinstatement is denied and no further action 
will be taken in his case. : 

Very truly yours, 


/s/ John W. Martyn. 
Administrative Assistant 


[ Filed October 24, 1956] _ EXHIBIT VII 

UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 

Sidney Dickstein, Esq. 

Dickstein, Shapiro & Friedman 

Empire State Building 

350 Fifth Avenue 

New York 1, New York 

Dear Mr. Dickstein: 


September 21, 1956 


Reference is made to the petition for appeal pursuant to Section 
14 of the Veterans Preference Act filed in behalf of Mr. Nelson Tucker 
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transmitted to the Commission by letter of September 12. 

Careful consideration has been given to your petition for appeal 
and to the memorandum of law accompanying the petitions you submitted 
by letter of September 4, in connection with the cases of Ernest Settimo, 
Harry Aiken, and Warren Bernabei. However, the Commission is not 
in a position to grant your request and it is therefore denied. You may 
consider this notice to exhaust Mr. Tucker's administrative remedies 
before the Commission. 

By direction of the Commission: 


Sincerely yours, 


/s/ Philip Young 
Chairman 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
NELSON TUCKER, 
Plaintiff, : 
Vv. | : Civil Action No. 4215-56 


WILBER M. BRUCKER, 
Individually and as Secretary 

of the Army, PHILIP YOUNG, 
GEORGE M. MOORE and 
FREDERICK J. LAWTON, 
Individually and as members 

of the United States Civil Service 
Commission, 


Defendants. : | Filed January 9, 1957] 


ANSWER 
Now come the defendants, Wilber M. Brucker, Secretary of the 
Army, Philip Young, George M. Moore and Frederick J. Lawton, 
members of the United States Civil Service Commission, and in answer 
to plaintiff's complaint say as follows: 
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1. Defendants deny each and all of the allegations contained in the 
first paragraph of said complaint. 

2. Defendants deny each and all of the allegations contained in the 
second paragraph of said complaint. 

3. Defendants admit each and all of the allegations contained in the 
third paragraph of said complaint. 

4. Defendants admit each and all of the allegations contained in the 
fourth paragraph of said complaint. 

5. Answering the fifth paragraph of the complaint, defendants admit 
that plaintiff held a position as a Fork Lift Operator in the Rio Vista Marine 
Storage Activity, Fort Mason, California; and that his yearly earnings in 


said position were in excess of $3,000. Further answering said paragraph, 
defendants allege that plaintiff's position as a Fork Lift Operator has not 
been found or declared to be a sensitive position within the. meaning of 


regulations governing civilian employees of the Department of the Army. 
Except as admitted herein, the allegations of the fifth es of the 
complaint are denied. 

6. Defendants admit each and all of the allegations contained in the 
sixth paragraph of said complaint. 

7. Defendants admit each and all of the allegations contained in the 
seventh paragraph of said complaint. 

8. Defendants admit each and all of the allegations contained in the 
eighth paragraph of said complaint. | 

9. Defendants admit each and all of the allegations contained in the 
ninth paragraph of said complaint. 

10. Defendants admit each and all of the allegations contained in the 
tenth paragraph of said complaint. 

11. Defendants admit each and all of the allegations contained in the 
eleventh paragraph of said complaint. 

12. Defendants deny each and all of the allegations contained in the 
twelfth paragraph of said complaint. 

13. For lack of knowledge or information sufficient to form a 
belief, defendants deny the allegations of the thirteenth paragraph of said 
complaint. : 
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14. Answering the fourteenth paragraph of the complaint, de- 
fendants admit that the Supreme Court decided the case of Kendrick M. 
Cole on June 11, 1956. Further answering said paragraph, defendants 
allege that the opinion of the Supreme Court in that case is reported at 
351 U.S. 536, that it speaks for itself, and the Court is respectfully 
referred thereto for the full meaning and purport thereof. Except as 
admitted herein, the allegations of the fourteenth paragraph of the 
complaint are denied. 

15. Defendants deny each and all of the allegations contained in the 
fifteenth paragraph of said complaint. 

16. Defendants deny each and all of the allegations contained in the 
sixteenth paragraph of said complaint. 

17. Defendants admit each and all of the allegations contained in the 
seventeenth paragraph of said complaint. 

18. Defendants admit each and all of the allegations contained in the 
eighteenth paragraph of said complaint. 

19. Defendants admit each and all of the allegations contained in the 
nineteenth paragraph of said complaint. 

20. Defendants admit each and all of the allegations contained in the 
twentieth paragraph of said complaint. 

21. Defendants deny each and all of the allegations contained in the 
twenty-first paragraph of said complaint. 

22. Answering the twenty-second paragraph of the complaint, 
defendants admit that there exists between the plaintiff and defendants 
herein an actual controversy. Defendants deny, for lack of knowledge 
as to plaintiff's purposes in bringing this action, the remaining alle- 
gations of the twenty-second paragraph of the complaint. 

23. Answering the twenty-third paragraph of the complaint, 
defendants admit that plaintiff exhausted all the remedies available to 
him under applicable administrative procedures. Except as admitted 
herein, the allegations of the twenty-third paragraph of the complaint 
are denied. 
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24, Defendants deny each and all of the allegations contained in 
the twenty-fourth paragraph of said complaint. ! 

25. For lack of knowledge or information sufficient to form a 
belief, defendants deny the allegations of the twenty-fifth paragraph of 
said complaint. 

ADDITIONAL DEFENSES 

That as additional and affirmative defenses to Plaintiff's com- 
plaint, defendants allege as follows: 

FIRST DEFENSE : 

That plaintiff had notice of all of the facts and of all of the acts 
of the defendants set forth in said complaint and nevertheless refrained 
from commencing this action until October 24, 1956, and has thereby 

been guilty of such laches as should in equity bar the plaintiff 
from maintaining this action. | 

SECOND DEFENSE 2 

That this Court, under Title 28, Section 1346(d)(2), United States 
Code, does not have jurisdiction to determine any question concerning 
back pay which may be due and owing to the plaintiff. 

WHEREFORE, defendants pray that the complaint be dismissed 
with costs to the defendants. 


/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Donald B. MacGuineas 
Attorney, Department of Justice 


/s/ Howard E. Shapiro 
Attorney, Department of Justice 


| CERTIFICATE OF SERVICE] 
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28 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed February 12, 1957] 


NELSON TUCKER, 
Plaintiff, 
-against- 
WILBER M. BRUCKER, individually and as 
Secretary of the Army, PHILIP YOUNG, Civil Action 
GEORGE M. MOORE and FREDERICK J. No. 4215-56 


LAWTON, individually and as members of 
the United States Civil Service Commission, 


Defendants. 





PLAINTIFF'S MOTION FOR JUDGMENT 

ON THE PLEADINGS PURSUANT TO RULE 

12(c) OF THE FEDERAL RULES OF CIVIL 
PROCEDURE. 


Pursuant to Rule 12(c) of the Federal Rules of Civil Procedure, 
plaintiff moves the Court to enter judgment on the pleadings in favor of 
plaintiff herein on the ground that plaintiff is entitled to judgment as a 
matter of law on the undisputed facts appearing in the pleadings. 

In support of this motion, the Court is respectfully referred to the 
pleadings and exhibits on file and the attached Memorandum of Points and 
Authorities in Support of Plaintiff's Motion for Judgment on the Pleadings. 


/s/ Sidney Dickstein 
350 Fifth Avenue 
New York 1, N. Y. 


/s/ Gerhard P. Van Arkel 
1701 K Street, N. W. 
Washington 6, D. C. 
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[Filed March 4, 1957] 


MOTION BY DEFENDANTS FOR SUMMARY JUDGMENT 

Defendants move the Court for summary judgment upon the 
grounds that there is no genuine issue as to any material fact and that 
defendants are entitled to judgment as a matter of law. 

In support of this motion, the Court is respectfully referred to the 
Affidavit of Warren F. Nickel, to defendants' exhibit submitted herewith, 
and to defendants’ memorandum of points and authorities in support of 
this motion and in opposition to plaintiff's motion for judgment on the 
pleadings. : 
/s/ George Cochran Doub 
Assistant Attorney General 
/s/ Donald B. MacGuineas 
/s/ Howard E. Shapiro 


Attorneys, Department of 
Justice, Attorneys for Defendants. 


[Filed March 4, 1957] 


AFFIDAVIT 


STATE OF CALIFORNIA ee 
) 


COUNTY OF SAN FRANCISCO ) 
On this 21st day of February in the year one thousand nine hundred 
and fifty-seven, before me, Betty C. Hartmann a notary public in and 
for said County, personally appeared Warren F. Nickel who, being 
first duly sworn, deposes and says: 
That I am the Civilian Personnel Officer at the Bay Area Army 
Terminal Center, Fort Mason, California; that in such position I have 
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been, since 27 January 1953, the custodian of the personnel records of 


civilians employed at the Bay Area Army Terminal Center formerly 
designated as Oakland Army Terminal and before that as San Francisco 
Port of Embarkation; and of civilians employed at Rio Vista Storage 
Area, formerly designated as Rio Vista Marine Storage Activity, now 
located at Rio Vista, California. 

Personnel Records available at this headquarters, as of this 
date, indicate that Nelson (NMN) Tucker at the time of his suspension, 

25 March 1953, was employed at the Rio Vista Marine Storage 
Activity, Fort Mason, California, as a Fork Lift Operator, WB-9. 
Beginning 3 August 1953, Mr. Tucker for reduction-in-force purposes 
was in competition only with employees of Rio Vista Marine Storage 

Activity because as of that date that agency's physical location 
was changed from Fort Mason, California, to Rio Vista, California, 
causing its employees to be placed in a separate competitive area for 
reduction-in-force purposes. At the time of his removal there were 
three Fork Lift Operator positions, WB-5 at the Rio Vista Marine 
Storage Activity, one of which was occupied by Mr. Tucker. Following 
Mr. Tucker's suspension and removal the position which he had oc- » 
cupied was not filled. 

Subsequent to his removal, the two remaining positions in his 
competitive level (Fork Lift Operator, WB-5) were changed by position 
classification action on 31 May 1954 to WB-6. If Mr. Tucker had been 
on the rolis in the same position at that time, he also would have been 
promoted to WB-6. At the present time, the two Fork Lift Operator, 
WE-6 positions still exist; the incumbents of which are the same em- oy 
ployees who occupied the positions at the time of change from WB-5 to 
WB-6. One (1) of these incumbents is in a lower retention sub-group 
(I-B) than Mr. Tucker was at the time of his removal (I-A). 

Between the date of suspension and removal, there was no reduction 
in force in his competitive level within his competitive area. Therefore, 


it is impossible to reconstruct a retention register to show his relative 
standing during that period. “ 
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If Mr. Tucker were restored to duty it would be necessary to 
establish a suitable position of Fork Lift Operator at'the Rio Vista 
Storage Area and then to initiate a reduction in force to reduce the 
number of Fork Lift Operator positions to the number needed or 
required for the operation. | 


/s/ Warren F. Nickel 


Subscribed and sworn to before me this 21st day of February 1957. 


/s/ Betty C. Hartmann 
Notary Public 


[ Filed March 18, 1957] 


ORDER 7 

This cause having been heard on plaintiff's motion for judgment 
on pleadings and on defendants’ motion for summary judgment; and 
both parties having agreed that plaintiff's motion for judgment on 
the pleadings shall be treated as a motion for summary judgment; 
and it appearing that plaintiff's claim is barred by laches; 

NOW, THEREFORE, it is hereby ordered that plaintiff's motion 
for summary judgment be and it is hereby denied; that defendant's 
motion for summary judgment be and it hereby is granted and that the 
complaint be dismissed. ) 


/s/ David A. Pine 
District Judge 


March 18, 1957 
Seen: 


/s/ Gerhard Van Arkel 
Attorney for Plaintiff 
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65 [Filed April 15, 1957] 


NOTICE OF APPEAL 
Notice is hereby given this 12th day of April, 1957, that plaintiff 
Nelson Tucker hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
18th day of March, 1957 in favor of defendants, against said plaintiff. 


/s/ Gerhard Van Arkel 
Attorney for Plaintiff. 
The Clerk will please send a copy of this Notice of Appeal to each of 
the following: 
| U. S. District Attorney 
U. S. Department of Justice 
Mr. Arthur E. Summerfield, Postmaster General of 
the United States, Washington, D. C. 
Mr. Philip Young, Mr. George M. Moore and 
Mr. Frederick J. Lawton, U. S. Civil Service 
Commission, Washington, D. C. 


66 [Filed April 24, 1957] 
PLAINTIFF-APPELLANT'S DESIGNATION OF RECORD 
The plaintiff-appellant hereby designates for the record on appeal 


in the above-entitled action the following: 

1. The complaint herein, together with all exhibits thereto 
(plaintiff's exhibits 1 through 8) filed October 24, 1956. 

2. The defendants’ answer thereto, filed January 9, 1957. 

3. Plaintiff's motion for summary judgment, filed February 12, 
1957. 


4. Defendants' motion for summary judgment, filed March 4, 1957. 
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9. Order of Judge Pine of March 18, 1957, denying plaintiff's 
motion for summary judgment and granting defendants’ motion for 
Summary judgment. ! 
6. Notice of appeal, filed April 15, 1957. 


Respectfully subm itted, 


/s/ Gerhard P. Van Arkel 


* * * 
Attorney for Plaintife. 


[CERTIFICATE OF SERVICE] 


[Filed April 25, 1957] 


DE FENDANTS-APPELLEES' 
CROSS DESIGNATION OF RECORD. | 

The defendants-appellees hereby cross designate for the record 
On appeal in the above entitled action the following additional material: 

1. Plaintiff-appellant's designation of record should be corrected 
to show that defendants' motion for summary judgment was filed March 
4, 1957, not February 26, 1957. | 

2. Plaintiff-appellant's designation of record should be corrected 
to show that defendants' answer was filed January : 1957, not 
December 27, 1956. ! 

3. The affidavit of Warren F. Nickel attached to defendants’ 
motion for summary judgment filed March 4, 1957. 

4. Defendants' exhibit 1 attached to their motion for summary 
judgment filed March 4, 1957. ! 

Respectfully submitted, 


/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Donald B. MacGuineas 
Attorney, Department of Justice 


/s/ Beatrice M. Rosenhain 
[CERTIFICATE OF SERVICE] Attorney, Department of Justice 


Attorneys for Defendants-Appellees 
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District of Columbia 


BRIEF FOR APPELLEES 


Gzorce Cocuran Dovs 
Assistant Attorney General 


OLIVER GascH 
United States Attorney 


Paut A. SWEENEY 
Donato B. MacGurneas 
Dennis C. Cronin 
Attorneys, 
Department of Justice 





QUESTION PRESENTED 


Whether a dismissed Army employee’s claim for re- 
instatement is barred by laches where he delayed two and 
one-half years in filing an action while awaiting, without 
the Government’s knowledge, the outcome of similar pend- 
ing litigation, and where reinstatement would result in 


the Government’s paying back salary for work not per- 
formed, and would necessitate the displacement or dis- 
missal of other competing employees. 
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COUNTERSTATEMENT OF THE CASE 


Appellant brings this action against the Secretary of 
the Army and the members of the Civil Service Commission 
for reinstatement to his former position as a Fork Lift 
Operator at the Rio Vista Marine Storage Activity, Fort 
Mason, California. 

On March 5, 1953 appellant received, from the Chairman 
of the Army Loyalty-Security Screening Board, a statement 
of charges that there was reasonable doubt as to his loyalty 
under the criteria of Executive Orders 9835 (12 F.R. 1935) 
and 10241 (16 F.R. 3690) and that reasonable grounds 





2 


existed for believing that his removal was necessary and de- 
sirable in the interest of national security under the provi- 
sions of the Act of August 26, 1950, 64 Stat. 476, 5 U.S.C. 
22-1 (J.A. 2,9, 21). Specifically, appellant was charged with 
having voluntarily joined the Socialist Workers Party in 
1951, an organization designated by the Attorney General 
as advocating the overthrow of the government by force 
or violence; that in 1952 appellant was a ‘‘paid up’’ mem- 
ber of this organization and attended one of its meetings 
in April 1952; that appellant subscribed to ‘‘The Militant’’ 
in 1950, a newspaper of that party; that appellant re- 
portedly admitted being a member of the Communist Party 
in the ‘‘Hast’’ for 28 years prior to coming to the West 
Coast; and that between 1935 and 1940, appellant was re- 
ported to have recruited members for the Communist 
Party among tenants of the building where he was em- 
ployed, to have read Communist books, and to have held 
and attended Communist meetings (J.A. 9-12). 

On March 25, 1953, appellant was suspended from duty 
without pay pending adjudication of his case under the 
provisions of the Act of August 26, 1950 (J.A. 2, 8, 21). 
Appellant appeared at a hearing before an Army Security 
Hearing Board on May 18, 1953 (J.A. 2, 21). 

On October 20, 1953, appellant was advised that the 
Federal Employees Loyalty Program, under which dis- 
loyalty charges had been made against him, was abolished 
by Executive Order 10450 (18 F.R. 2489), but that on the 
basis of a review of his case pursuant to Executive Order 
10450 and the Act of August 26, 1950, including the hearing 
held before the Security Hearing Board, the Army found 
that his employment at the San Francisco Port of Em- 
barkation was ‘‘not clearly consistent with the interest 
of national security’’ (J.A. 12). 

Appellant appealed the decision to remove him to the 
Army Security Review Board, which also recommended 
his removal (J.A. 3, 14, 21). On March 1, 1954, appellant 
was notified that upon a review of the entire record the 
Secretary of the Army determined that his removal was 
necessary in the interest of national security (J.A. 14). 
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On July 30, 1954, appellant’s counsel was advised that the 
Army was precluded under Section 628 of the Department 
of Defense Appropriation Act of 1953, from certifying 
or paying any further sums in the nature of salary to 
appellant because he was a member of an organization 
that advocated the violent overthrow of the government 
(J.A. 15-17). 

Appellant made no subsequent efforts to obtain reinstate- 
ment until August 12, 1956, when he filed an appeal from 
his dismissal with the Twelfth Civil Service Region (J.A. 
5, 22). He was informed by the Civil Service Commission 
that his ‘‘appeal’’ was being referred to the Department 
of the Army (J.A. 5, 22). 

On August 17, 1956, appellant, through counsel, requested 
the Army to reinstate him under the decision of the Su- 
preme Court in Cole v. Young, 351 U.S. 536 (J.A. 17). 
On September 4, 1956, counsel for appellant was notified 
by the Army that his claim for reinstatement was denied 
because more than 18 months had elapsed from the date of 
his removal to the date of his claim for reinstatement 
(J.A. 18-19). 

On September 12, 1956 appellant ‘‘petitioned’’ the Civil 
Service Commissioners to hear his ‘‘appeal under Sec. 14 
of the Veteran’s Preference Act’’ (J.A. 5, 22). The Com- 
mission ‘‘approved recommendation that [appellant’s] 
request be denied’’ (Appendix, p. 12, infra) and informed 
appellant’s counsel on September 21, 1956 that ‘‘the Com- 
mission is not in a position to grant your request and it is 
therefore denied.’’ (J.A. 19-20). 

At the time of appellant’s suspension there were three 
Fork Lift Operator positions at the Rio Vista Marine 
Storage Activity. Only two such positions are now re- 
quired for the work there. In the event of appellant’s 
reinstatement it would be necessary to establish a third 
Fork Lift Operator position at the Rio Vista Storage Area 
and then initiate a reduction in force proceeding to reduce 
the number of such positions to the two needed or required 
for the operation (J.A. 25-27). 
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This suit was filed October 24, 1956 (J.A.1). Appellee 
filed an answer pleading laches (J.A. 20, 23). Appellant 
filed a motion for judgment on the pleadings (J.A. 24) 
and appellees moved for summary judgment (J.A. 25). 
Appellant’s motion was treated as a motion for sumary 
judgment by agreement of the parties (J.A. 27). Judge 
Pine entered an order granting appellees’ motion on the 
ground of laches, denying appellant’s motion, and dis- 
missing the complaint (J.A. 27). 


SUMMARY OF ARGUMENT 


This action for reinstatement and back pay by a former 
Army employee was correctly dismissed on the ground 
of laches. Appellant delayed two and one-half years after 
his final dismissal before filing suit. This Court has con- 
sistently held that comparable delays constitute laches 
where, as here, the government is prejudiced by an ac- 
cumulated claim for back pay for services not performed 
and where reinstatement would disrupt the organization 
of the facility where appellant was employed. 

Appellant’s delay is not excused by his uncommunicated 
determination to await the outcome of the then pending 
Cole v. Young litigation. Appellant was in the same legal 
position as Cole and should have been as diligent. Nor may 
appellant avoid the bar of his own delay in bringing suit, 
by his two-year delay in appealing to the Civil Service 
Commission. 


ARGUMENT 
Appellant’s Claim Is Barred by Laches 


Appellant’s suit for reinstatement to government service 
was filed more than two and a half years after his final 
dismissal on March 1, 1954. The Supreme Court and this 
‘Court have repeatedly held that comparable delays in 
initiating reinstatement suits constitute laches so as to 
bara claim for reinstatement. United States ex rel Arant 
v. Lane, 249 U.S. 367; Nicholas v. United States, 257 U.S. 
71; Morris v. United States, 257 U.S. 77; Drown v. Higley, 
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— USS. App. D.C. ——, 244 F.2d 774; O’Comnmor v. Sum- 
merfield, 99 U.S. App. D.C. 249, 239 F.2d 69; Haas v. Over- 
holser, 96 U.S. App. D.C 22, 223 F.2d 314; Wumderle v. 
Kimball, 91 U.S. App. D.C. 394, 201 F.2d 707; Baxter v. 
Pace, 89 U.S. App. D.C. 392, 192 F.2d 35; Caswell v. 
Morgenthau, 69 US. App. D.C. 15, 98 F.2d 296, cert. den. 
305 U.S. 596. 

In United States ex rel Arant v Lane, supra, where the 
employee had delayed filing suit for almost two years 
after his dismissal, the Supreme Court said: 


When a public official is unlawfully removed from 
office, whether from disregard of the law by his superior 
or from mistake as to the facts of his case, obvious con- 
siderations of public policy make it of first importance 
that he should promptly take the action requisite to ef- 
fectively assert his rights, to the end that if his con- 
tention be justified, the government service may be dis- 
turbed as little as possible, and that two salaries shall 
not be paid for a single service. 

Under circumstances which rendered his return to the 
service impossible, except under the order of a court, 
the relator did nothing to effectively assert his claim 
for reinstatement to office for almost two years. Such 
a long delay must necessarily result in changes in the 
branch of the service to which he was attached, and in 
such an accumulation of unearned salary that, when 
unexplained, the manifest inequity which would result 
from reinstating him renders the application of the 
doctrine of laches to his case peculiarly appropriate 
in the interests of justice and sound public policy. 


Despite the fact that more than two and one-half years 
elapsed between appellant’s dismissal and the filing of this 
action, he argues that the doctrine of laches does not apply 
tohim. Essentially, appellant contends that he was excused 
from promptly seeking judicial relief after his dismissal 
because the Cole v. Young litigation, involving the same 
legal issue, was being concurrently pursued. In appellant’s 
view, this permitted him to remain silent while progres- 
sively accumulating back pay for services not performed, 
and then, after another more diligent employee had ap- 
parently clarified his rights, to demand immediate rein- 
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statement and compensation. We submit that this has 
never been the law in the federal courts. On the contrary, 
such delay is excusable only when a statute bars assertion 
of a cause of action. Gardner v. Panama Ry. Co., 342 US. 
29; Cohen v. Hearst Magazines, 42 C©.C.P.A. 836, 220 
F.2d 763, 765. The state court cases cited by appel- 
lant (Brief, page 8) to support his contention that he was 
not requiring to file suit while Cole v. Young was being liti- 
gated are not controlling in the light of these decisions. 
Furthermore, they are distinguishable because there the 
employers acquiesced in the employees’ waiting on the 
outcome of a test case before bringing their own suits. 
No such acquiescence is shown here. 

Kaufman v. United States, 93 F. Supp. 1019 (Ct. Cls.), 
relied on by appellant, is distinguishable because there the 
employee was offered reinstatement by the agency, he made 
no claim for back pay subsequent to the reinstatement offer, 
and he delayed only five months in filing suit after the rein- 
statement offer was made. Furthermore that decision does 
not even mention the many laches decisions of this Court 
and the Supreme Court cited at pages 4 and 5, supra. 

Gurley v. Wilson, 99 U.S. App. D.C. 336, 239 F.2d 957, is 
inapplicable because the employee there did not claim back 
pay, so there was no showing of prejudice to the Govern- 
ment. Here, on the other hand, appellant seeks reinstate- 
ment with ‘‘full back pay’? (J.A. 7). The effect of an 
order for reinstatement would be to compel payment of 
appellant’s back pay for more than three years. See Comp- 
troller General’s decision, B-129169, 36 Comp. Gen. 225. 
Further, while appellant procrastinated changes took place 
in the operation of the Rio Vista Storage Activity so that 
only two Fork Lift Operator positions are now required. 
Reinstatement of appellant would require the Storage 
Activity to establish a third position as Fork Lift Operator 
and then initiate a reduction in force proceeding to reduce 
the number of such positions to the two required. This 
would necessitate dismissal or displacement of employees 
and disrupt the organization of the Storage Activity (J.A. 
25-27). These are elements of prejudice to which the 
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Supreme Court referred in its decision in United States 
ex rel Arant v. Lane, supra, and which appear to under- 
lie this Court’s decision in O’Connor v. Summerfield, 99 
US. App. D.C. 249, 239 F.2d 69 (two and one-half years 
delay). 

Moreover, the Army had no way of knowing that appel- 
lant was awaiting the outcome of Cole v. Young, before 
asserting his own claim to reinstatement, if indeed he was 
relying on that litigation. Appellant never so advised the 
department. His last communication from the Army about 
his case was dated July 30, 1954 (J.A. 14). Appellant did 
not communicate again with the Army until August 17, 1956 
(J.A. 17), two years later. Thus appellant remained silent 
while accumulating a claim for work not performed. Fur- 
ther, reinstatement of appellant would necessitate the dis- 
missal or displacement of employees to make room for 
appellant and thus would disrupt the organization of the 
Storage Activity (J.A. 25-27). These are elements of prej- 
udice deemed decisive in United States ex rel Arant v. 
Lame, supra. Timely filing of suit by appellant would have 
put the Army on notice that any action taken during pend- 
ency of the litigation was at its own peril. 

Appellant’s statement (Brief, p. 10) that ‘‘no remedy 
existed’’ until the Supreme Court decided Cole v. Young 
is simply not so. The same remedy that Cole pursued, ie., 
a prompt suit in the Court below, was equally available to 
appellant. Appellant’s contention (Brief, p. 14, n. 9) that 
he could not bring suit until the exhaustion of his adminis- 
trative remedy before the Civil Service Commission, by 
the Commission’s denial of his Veterans’ Preference Act 
appeal, is clearly unsound. The policy embodied in the 
defense of laches cannot be circumvented by permitting 
an employee to delay indefinitely his resort to the Civil 
Service Commission and thereafter be free to bring suit. 
Elchibegoff v. Dulles, 95 U.S. App. D.C. 362, 222 F.2d 53. 
Cole appealed to the Civil Service Commission the day after 
the agency head denied his request for reconsideration of 
his dismissal (Cole v. Young, Appeal No. 12,526, J.A. 32, 
33). Appellant could have been as diligent. 
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Finally, to escape the consequences of his own delay, 
appellant argues (Brief, pp. 10-14) that his complaint is 
not addressed primarily to his dismissal in 1954, but to 
the Commission’s denial of his Veterans’ Preference Act 
appeal after the decision in Cole v. Young (J.A. 19, Ap- 
pendix pp. 11-12, infra). As we understand it, his contention 
is that the Commission failed to exercise its discretion as 
to whether it would grant or deny his appeal from a dis- 
missal two and one-half years previously because the 
Commission considered itself bound by a memorandum 
from the Attorney General to the heads of all departments 
and agencies which suggested that claims for reinstatement 
and back pay under Cole v. Young be granted ‘‘unless 
there was a lapse of more than 18 months during which 
the former employee can be shown to have acquiesced in 
all respects in the action taken.’’ (Appellant’s Brief, p. 2). 

There is neither factual nor legal basis for appellant’s 
speculation that the Commission did not exercise its dis- 
eretion as to whether it would entertain appellant’s late 
appeal after Cole v. Young. The Commission’s regulations 
provide that a Veterans’ Preference Act appeal must be 
taken not later than ten days after ‘‘adverse action has 
been effected’’ but that the Commission may, in its dis- 
cretion, extend the ten day limit if the employee shows that 
‘‘circumstances beyond his control prevented him from 
filing an appeal within the prescribed time limit.’’ 5 C.F.R. 
(1949 ed., 1957 cum. pock. supp) §22.302. 

The Attorney General’s memorandum was merely an 
exercise of the Attorney General’s statutory obligation to 
furnish legal advice to the Executive Branch. 5 U.S.C. 306. 
It is addressed to the heads of all departments and agencies 
which act as employers and not to the Civil Service Com- 
mission in its adjudicatory capacity. Further, as the 
memorandum’s terms indicate (Appellant’s Brief, p. 2), 
it was not framed as a binding directive but as a suggested 
course of agency action under the Supreme Court’s de- 
cision in Cole v. Young. 

As appellant concedes (Brief, p. 12), the Commission’s 
notification to him of its decision denying his ‘‘appeal’’ 
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does not state that the Commission declined to exercise its 
discretion (J.A. 19). That letter as well as the minute 
entry of the Commission’s decision (Appendix, pp. 11-12, 
infra) states that appellant’s appeal was ‘‘denied’’. For 
all that appears from the record, the Commission may have 
denied appellant’s appeal on the ground that appellant had 
not made a sufficient showing to move the Commission to 
exercise its discretion to extend the ten day limitation on 
Veterans’ Preference Act appeals to two and one-half 
years. 

Section 9.106(d) of the Commission’s regulations,’ which 
states that the Commission has no authority to investigate 
a termination under the Act of August 26, 1950, ‘‘when it 
is alleged that the agency failed to follow the procedure 
prescribed in the law”’ (5 C.F.R. (1949 ed., 1957 cum. pock. 
supp.) § 9.106(d)) is relied on by appellant as demonstrat- 
ing the Commission’s view that it had no jurisdiction to 
entertain his untimely Veterans’ Preference Act appeal. 

In the first place, Section 9.106(d) deals not with em- 
ployees’ appeals to the Commission under the Veterans’ 
Preference Act? but rather with the circumstances under 
which the Commission will initiate independent investiga- 
tions of employee removals. In the second place, Section 
9.106(d) by its own terms does not disclaim any authority 
of the Commission to entertain employee appeals under 
the Veterans’ Preference Act. It merely disclaims any 
authority of the Commission to investigate a termination 
where it is alleged that the agency failed to follow the pro- 
cedure prescribed by the Act of August 26, 1950. That 
disclaimer was proper, since the Act of August 26, 1950, 
made the agency head’s determination ‘‘conclusive and 
final’? (5 U.S.C. 22-1). 

Shintaro Miyagi v. Brownell, 97 U.S. App. D.C. 18, 227 
F.2d 33, is inapplicable. That case came before this Court 
on appeal from the granting of a motion to dismiss the 





1 This is miscited in appellants’ brief as section 9.106(b) (4). 


2Such appeals are covered by Part 22 of the Commission’s regulations, 
specifically sections 22.301-22.607. 5 C.F.R. (1949 ed., 1957 cum. pock. supp.) 
§ 22.301-22.607. 
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complaint and the allegations of the complaint alleged that 
the Attorney General had not exercised the discretion 
vested in him under the applicable statute. Here, the com- 
plaint contains no such allegation. If appellant wished 
to establish that the Commissioners had failed to exercise 
their discretion to entertain his untimely appeal, he should 
have made a request for admissions or taken their deposi- 
tions. 

If appellant had wished to assert his rights under Sec- 
tion 14 of the Veterans’ Preference Act, he should have 
filed an appeal with the Commission within ten days of 
his dismissal, and if the Commission had then refused to 
entertain jurisdiction of his appeal, he could have promptly 
brought action to mandamus the Commission to do so. 
He is just as much guilty of laches in that respect as he is 
with respect to his unwarranted delay in bringing the 
present action. 

Finally, appellant’s contention that the Commission re- 
fused to take jurisdiction of his Veterans’ Preference Act 
appeal is irrelevant here, for he did not ask the court below 
and does not ask this Court to direct the Commission to 
exercise now its discretion as to whether or not it will 
entertain his untimely appeal. 


CONCLUSION 


The judgment of the District Court should be affirmed 
on the ground of laches. 


Respectfully submitted, 


GrorceE Cocuran Dovs 
Assistant Attorney General 


OLIVER GascH 
United States Attorney 


Pau A. SWEENEY 
Donatp B. MacGuryeas 
Dennis C. Cronin 
Attorneys, 
Department of Justice 
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APPENDIX 


The following affidavit and minute order is in the origi- 
nal record as Defendants’ Exhibit #1 attached to their 
motion for summary judgment (See Record p. 49, 50). 
Though designated in Appellees’ Cross Designation of 
Record (J.A. 29) these documents were omitted by ap- 
pellant from the Joint Appendix. 


Unitep States Crviz Service Commission 
Washington 25, D. C. 


I, William C. Hull, Executive Assistant to the Com- 
missioners, United States Civil Service Commission, 
certify that the document attached hereto is a true copy 
of minute 3 of September 28, 1956, which relates to 
Nelson Tucker’s appeal under Section 14 of the Vet- 
erans’ Preference Act of 1944, as listed on page 218 
of the 1956 Minutes of the Commission which are 
compiled in loose leaf form and are under my legal 
custody. 

/s/ Wui1am C. Hor 
William C. Hull 


Washington, D. C. 
February 20, 1957 


(filed March 4, 1957 


(Minute Order of Civil Service Commission) 
218 
September 28, 1956—Friday 


3. Netson TucKER—PEtITION For APPEAL UNDER SECTION 
14 or THE VETERANS’ PREFERENCE Act From Dentau oF 
ReEeQvuEst FoR REINSTATEMENT UNDER Cote V. Youne DE- 
CISION 


Petition was submitted in behalf of Mr. Tucker that the 
Commission entertain appeal under Section 14 of the 
Veterans’ Preference Act from his dismissal under Exec- 
utive Order No. 10450. Mr. Tucker was removed by the 
Department of the Army from the position of Fork Lift 
Operator, Rio Vista Marine Storage Activity, Ft. Mason, 
California, on March 15, 1954. He applied to the Depart- 
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ment of the Army for reinstatement under the Cole v. 
Young decision, but was denied reinstatement because of 
the lapse of more than 18 months from the date of the 
removal to the date of his request for reinstatement under 
the policy laid down by the Attorney General. The Com- 
arenion approved recommendation that the request be 
denie 


(filed March 4, 1957) 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,876 


NeEtson TUCKER, APPELLANT 
Vv. 
Wiser M. Brucker, ET AL., APPELLEES 


No. 13,877 
WaRREN BERNABEI, APPELLANT 
v. 
ArtHUR E. SUMMERFIELD, ET AL., APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
PETITION OF APPELLEES FOR REHEARING IN BANC 


Appellees respectfully petition the Court, in accordance with 
Rule 26 of its General Rules, for a rehearing of the decision 
entered in Nos. 13,876 and 13,877, decided January 3, 1958, 
and that such rehearing be in banc. 


STATEMENT OF FACTS 


The facts are fully stated in the respective briefs for ap- 
pellees in these appeals (Tucker, pp. 1-4; Bernabei, pp. 1-4). 
These are two suits by former Government employees seek- 
ing reinstatement to the positions from which they were dis- 


*In this petition the two cases will be referred to by the names of the 
appellants. 
458289—58 (1) 
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missed and back pay from the time of their dismissals. Both 
appellants were dismissed under the Personnel Security Pro- 
gram promulgated by Executive Order 10450 (18 F. R. 2489). 
None of the appellants was in a sensitive position. They 
claim the right to be reinstated on the authority of Cole v. 
Young, 351 U.S. 536, which holds that the statute underlying 
Executive Order 10450 (64 Stat. 476, 5 U.S. C. 22-1) does not 
authorize summary dismissal of federal employees from non- 
sensitive positions. The Government did not contest the va- 
lidity of this contention but relied solely upon the defense of 
laches. 

Appellants received their respective final notices of dismis- 
sal on March 1, 1954 (Nelson Tucker), and March 16, 1954 
(Warren Bernabei). Neither of them filed suit challenging 
the legality of their dismissal before the Supreme Court’s de- 
cision in Cole v. Young, supra, in June, 1956. In fact, they 
did not begin their actions for reinstatement until October 24, 
1956: Noting the long delay between dismissal and suit, the 
District Court granted summary judgment for the Govern- 
ment on the ground of laches. Appeals were taken in both 
cases. On December 31, 1957, a panel of this Court announced 
its opinion in Duncan v. Summerfield, No. 13,867, reversing 
the District Court on the ground that there was no showing 
of unreasonable delay in prosecuting the claim for reinstate- 
ment, and that there was no showing that the Government 
was prejudiced as a result of the delay. Chief Judge Edger- 
ton announced the opinion of the Court. Judge Bazelon con- 
curred with him and Judge Miller dissented. On the author- 
ity of this decision, the judgments of the District Court in 
Tucker v. Brucker, No. 13,876, and Bernabei v. Summerfield, 
No. 13,877, were reversed, per curiam, Chief Judge Edgerton 
being joined by Judge Bazelon. Judge Bastian dissented on 
the ground that the suits were barred by laches. 


REASONS FOR GRANTING THE PETITION FOR REHEARING 
IN BANC 


The decisions of the majority in these cases appear to ignore 
the considerations of public administration underlying the doc- 
trine of laches in civil service cases, import a new requirement 


7A separate petition for rehearing has been filed in the Duncan case. 
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of proof into the defense of laches, and disregard the showing 
in the records in these cases that the Government has been 
substantially prejudiced by appellants’ delay. 

The doctrine of laches, as developed by the Supreme Court 
and by this Court, is the principal legal instrument for ac- 
commodating litigation over specific Government jobs with 
the requirements of continuity and efficiency in public admin- 
istration. In no other area of employment is litigation for 
jobs as significant as in the civil service. Indeed, in the field 
of private employment, suits for restitution of particular po- 
sitions are exceptional, despite the effects of collective bargain- 
ing. In Government employment, on the other hand, such 
suits are common where an employee feels that he has been 
improperly discharged. In Government, as in private em- 
ployment, there are continuous changes in the personnel re- 
quirements needed to get things done. These changes come 
from many sources: reduced agency budgets; reassignment of 
functions; promotions; technological changes; changes in law 
and national policy—the list is as varied as the business of 
Government. Unlike private employment, however, the im- 
pact of such changes upon individual jobs can always be chal- 
lenged in the courts for their validity under the civil service 
laws. Thus, the threat of litigation underlies every dismissal 
for cause, every reorganization leading to a reduction in force, 
and every separation in the interests of national security. 
Such a threat could hamstring efficient personnel administra- 
tion in Government but for the operation of laches as a de- 
fense which minimizes the potential disruption which such 
suits may cause to the public service. The employee who feels 
that his statutory rights have been violated must act swiftly 
to assert those rights: he cannot wait until changes in the pub- 
lic business, accrual of large sums of back pay for work not 
performed, or the intervening rights of succeeding employees 
render his reinstatement inequitable. 

In our view, the decisions of the majority in these cases did 
not adequately consider the foregoing factors as they are pre- 
sented by the records here. Indeed, we believe that the deci- 
sions have thrown doubt upon the whole doctrine of laches as 
applied to civil service litigation. This can be seen by review- 
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ing the majority’s opinion in the light of the total body of 
decisions dealing with questions of laches in civil service liti- 
gation. We submit that it is now very difficult, if not im- 
possible, to determine what kind of record is required to sus- 
tain the defense of laches or to define the nature of the burden 
on the Government in long-delayed suits for reinstatement. 

The decision of the Supreme Court in United States ez rel. 
Arant v. Lane, 249 U.S. 367, 372, treated a delay equal to the 
periods here involved as creating a presumption of prejudice 
to the Government: 


Under circumstances which rendered his return to 
_ the service impossible, except under the order of a court, 
_ the relator did nothing to effectively assert his claim 
for reinstatement to office for almost two years. Such 
a long delay must necessarily result in changes in the 
branch of the service to which he was attached, and in 
such an accumulation of unearned salary that, when 
unexplained, the manifest inequity which would result 
from reinstating him renders the application of the doc- 
trine of laches to his case peculiarly appropriate in the 
interests of justice and sound public policy. 


For many years the opinions of this Court reflected the op- 
eration of this presumption. In finding laches, the Court 
simply adverted to the delay in filing suit, without detailing 
facts demonstrating prejudice to the Government. See, e. ¢., 
Haas v. Overholser, 96 U.S. App. D. C. 22, 223 F. 2d 314; 
Grasse v. Snyder, 89 U.S. App. D. C. 352, 192 F. 2d 35; Cas- 
well v. Morgenthau, 69 App. D. C. 15, 98 F. 2d 296, certiorari 
denied, 305 U. S. 596. Recently, however, in Gurley v. Wil- 
son, 99 U.S. App. D. C. 336, 239 F. 2d 957, the presumption 
was abandoned and the Government was put on notice that 
the record must show the basis of the claim of prejudice to 
sustain the defense of laches. As indicated above, there are 
three ways by which prejudice arising from delay in suing for 
reinstatement may be shown—by changes in the operations 
of the agency; by accrual of substantial quantities of back 
pay for work not performed; and by the intervention of the 
rights of a succeeding employee. We submit that the records 
here clearly reflected these conditions. 
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The record in the Tucker case shows that substantial 
changes have occurred in the operating agency and that the 
rights of other employees have intervened. Tucker was a 
fork-lift operator at an Army storage depot. At the time of 
his suspension there were three such positions; only two are 
required now. If Tucker is reinstated, it will be necessary 
to establish a third position and then conduct a reduction-in- 
force proceeding to eliminate the unnecessary job (Tucker, 
J. A. 25, 27). 

Similarly, in the Duncan case the rights of another employee 
have intervened. Duncan was aregular letter carrier in Wash- 
ington, D. C. On March 16, 1954, a substitute carrier was 
converted to regular carrier and assigned to the vacancy 
created by Duncan’s dismissal (Duncan, J. A. 13-15). 

In all three cases the record shows that as of the time the 
cases were submitted to the District Court each appellant had 
accrued claims of back pay exceeding $12,000—salary which 
accrued in large part while the appellants delayed filing suit 
for reinstatement. 

If the uncontested materials filed herein are inadequate to 
demonstrate prejudice to the Government, it is difficult to 
see how it can ever be shown. 

The majority seems to recognize that prejudice is present, 
but dismisses this by stating that it results from the Govern- 
ment’s wrongful discharge of appellants rather than their de- 
lay in filing suit. The defense of laches, however, has nothing 
to do with the rightness or wrongness of the acts challenged. 
Every plaintiff asserts that the acts he complains of are wrong- 
ful. The merits of a case are irrelevant to the question of 
laches, which is a bar to the right to litigate the merits and 
nothing more. See Grasse v. Snyder, 89 U.S. App. D. C. 352, 
192 F. 2d 35, 38. 

The majority rejects the showing that Duncan had been 
replaced on the ground that “it cannot reasonably be assumed 
that if a man dismissed for security reasons in 1954 had imme- 
diately sued, or given notice that he might sue, his job would 
have been kept open for him” (slip decision, p. 4). This im- 
plies a new element in laches. Not only must delay and 
prejudice be shown, but the Government must further offer 
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proof on the hypothetical question “If this suit had been filed 
seasonably, would you have treated plaintiff’s vacated posi- 
tion differently?” We are at a loss as to how we are to fur- 
nish evidence of hypothetical events which might have hap- 
pened, or administrative decisions which might have been 
made. And even if, as the opinion of the majority indicates, 
this question may be answered by assumptions, the matter is 
not foreclosed by the assumption that appellants’ jobs might 
not have been kept open. If a timely suit had been filed, the 
employing agencies would at least be on notice that the posi- 
tions were at stake in litigation. They could then have taken 
steps to treat them on a contingent basis, a practice indicated 
by proper personnel administration. Further, the agencies 
would have been able to allow for the contingent liabilities of 
a back pay award in rendering their budgetary estimates. 
Because appellants made private determinations, known 
only to themselves and their counsel, that they would withhold 
sult for reinstatement pending the outcome of the litigation 
in Cole v. Young, the majority finds that the delay involved 
was reasonable. It finds this despite the fact that during ap- 
pellants’ two years of silence, the employing agencies had no 
way of knowing that their former positions would be the sub- 
ject of litigation if this Court’s decision in Cole v. Young was 
reversed by the Supreme Court. As far as anyone except 
appellants knew, they had abandoned their claims for rein- 
statement. Until the Duncan case, it had never been held by 
any federal Court of Appeals that an uncommunicated deci- 
sion to await the outcome of another’s suit excused failure to 
sue promptly for reinstatement. To be sure, the filing of a 
test case may well be a reasonable ground for postponing other 
litigation on the same issue, or for filing the other actions 
promptly and holding them in abeyance until the test case 
is decided. But this is an arrangement which should be made 
consensually by the parties. If a defendant refuses to accept 
such an arrangement in circumstances where the refusal is un- 
reasonable, then in equity and good conscience he may be 
estopped from asserting laches. But at the very least, agen- 
cies in the public service should have the opportunity in the 
first instance of determining whether their operating require- 
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ments permit them to consent to a postponement pending the 
outcome of the test case. It is unfair to treat the agencies 
of government as having consented to long delays of which 
they have never had notice. Yet this result follows from these 
decisions. 

Finally, if appellants may freely delay suit pending the out- 
come of Cole v. Young without giving notice to appellees, then 
other plaintiffs who delayed suing for reinstatement because 
counsel advised them to await the outcome of these laches 
cases may now start their own long-delayed suits. At the 
present time, there are pending in the District Court at least 
twelve cases, all arising out of Cole v. Young, in which the 
plaintiffs contend that they delayed filing suit because they 
were awaiting the outcome of that case. The instant deci- 
sions may be expected to call forth more such claims. 


CONCLUSION 


These cases present a major question in the administration 
of the civil service laws. Until now, the courts have insisted 
that suits for reinstatement be filed promptly to minimize 
the disruption which attends upon the normal delays of ad- 
ministrative and judicial review in civil service dismissals. 
Under the present decisions the status of laches as a defense 
in reinstatement cases is uncertain. Moreover, the votes of 
the dissenting judges in these cases and the similar Duncan 
case indicates a substantial difference on this issue among the 
members of the court—two Judges for and two judges against. 
In view of the importance of this Court as the principal forum 
for the litigation of civil service matters, and the past signifi- 
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cance of the defense of laches in such cases, this difference of 
opinion should be definitively resolved by the Court sitting 
in banc. 

Respectfully submitted. 


GrorcE CocHRAN Dovs, 
Assistant Attorney General. 


Outver GascH, 
United States Attorney. 


Paut A. SWEENEY, 

DonaLp B. MacGurneas, 

Howarp E. SHapiro, 
Attorneys, Department of Justice. 
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MEMORANDUM FOR APPELLANTS IN OPPOSI- 
TION TO PETITION FOR REHEARING BV BANC 


Petitioners seem to complain principally because this 
Court’s decisions have imposed on the Government the 
same burden carried by any litigant who invokes the 
doctrine of laches in defense of its wrongful conduct.? 


1 Appellees’ wrongful action in dismissing these appellants is not 
merely alleged, but conceded, as it must be in view of Cole v. Young, 
Sol. 3.000. 





The rule applied by this Court in the instant cases is 
not a novel one; it is established doctrine, as the decisions 
cited by this Court in its Duncan opinion show. That rule, 
simply stated, is that a party asserting laches must show 
a long unexplained delay in pursuing an available remedy 
which results in prejudice to himself. Laches does not con- 
sist in the harmless failure to do a vain thing, and appel- 
lees nowhere suggest that the commencement of these suits 
during the pendency of the Cole case would have resulted 
in relief prior to the Supreme Court’s decision on June 11, 
1956. In fact, in the four cases where litigation was insti- 
tuted prior to June 11, 1956, the Government offered rein- 
statement on September 6, 1956—less than two months 
prior to the commencement of litigation here—and more 
than one month subsequent to appellants’ demands for 
reinstatement based on Cole.* 


Appellees imply that with earlier notice their agencies 
might have mitigated the costs of their own wrongful acts 
in illegally dismissing appellants. The very language they 
employ is highly subjective (Pet. 6), but nowhere is it even 
suggested that they did so in the case of any person who 
filed suit before Cole was decided. What is certain is that 
in the four cases referred to above, the employees, as well 
as the Government, incurred the costs of litigation, yet 
secured reinstatement subsequent to the date these appel- 
lants demanded reinstatement based on Cole. 


* See list of cases noted at page 4 of this Court’s Duncan opinion. 
In Leiner v. Summerfield (D. C., D. Col.), C. A. No. 4473-55, for 
example, the Government asserted the following defenses: ‘““The com- 
plaint fails to state a claim upon which relief may be granted; The 
Court is without jurisdiction of the subject matter of this action in 
that the plaintiff seeks to subject to judicial review executive action 
which is committed by law to the sole and exclusive discretion of the 
executive ; The actions of the defendant complained of herein were in 
compliance with the Constitution, applicable statutes, Executive 
Order, and regulations and were neither arbitrary, capricious, nor an 
abuse of discretion.” The same defenses were asserted by the Gov- 
ernment in each of the other three cases listed. 
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The facts of record demonstrate that appellee’s argu- 
ment is not only subjective but baseless. Thus, in the 
Duncan case his replacement was hired on March 16, 1954 
(Pet. 5), only 33 days after his dismissal. Even appellees 
do not suggest that he was required to file suit that 
promptly, nor is it tenable that after that date commence- 
ment of litigation would have effected the status of his 
replacement. In appellant Tucker’s case the abolition of 
one of the jobs fitting his job description came on May 31, 
1954 (J. A. 26), only 87 days after hs dismissal and obvi- 
ously independent of it in the sense that filing suit would 
not have altered things. 


In appellant Bernabei’s case as well as in Duncan’s and 
Tucker’s, the contention that back wages have accumulated 
assumes, what is patently untrue, 2.e., that appellants would 
have secured reinstatement by court action earlier than the 
date they requested it. Of course, back wages (less sub- 
stantial interim earnings) have accumulated, as this Court’s 
Duncan opinion noted, because of the Government’s con- 
duct which the Supreme Court invalidated in the first case 
which did and could bring that question before that Court. 


This claim is of a piece with the suggestion that some- 
how this Court has destroyed the valid defense of laches 
and therefore a flood of suits like these may be expected. 
(Appellees concede that only 12 others are now pending out 
of hundreds of similar security firings in a Government of 
over 2,000,000 employees.) This melodramatic argument 
reflects a misapprehension of what this Court held in the 
instant cases. In finding that appellants were not guilty of 
laches because they awaited a determinative decision in 
Cole, this Court did not imply that laches could not occur 
in other similar cases because of undue delay either prior 
to the time Cole filed suit or after he ultimately prevailed. 
Laches is always a question of fact,? and all the instant 


It might be well to point out that United States ex rel. Arant 
v. Lane, 249 U. S. 367, did mot announce a different rule in favor of 
the Government either, although appellees argue as if it did. 
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eases hold is that on the facts shown here, no laches was 
proven. In this connection it was relevant to note that the 
grounds of attack and of decision in Cole v. Young went to 
the root of a whole program for dismissals and thus applied 
equally to other non-sensitive employees dismissed under 
that program, including appellants. But the Court’s deci- 
sions here do not even remotely suggest that the same result 
would follow in cases where isolated findings were invali- 
dated on specific grounds peculiar to the circumstances of 
such cases. 


The decisions in the instant cases were solidly grounded 
in fact and law. They hold merely that the defense of 
laches depends on a showing of unexplained delay which in 
itself cause injury. Since the petition for reconsideration 
does not even purport to sustain that burden, and since this 
has always been the law, the petition should be denied: 


CONCLUSION 


By reason of the foregoing, the petition for rehear- 
ing én banc should be denied. 


Respectfully submitted, 


Davip J. SHapro, 
350 Fifth Avenue, 
New York 1, N. Y., 


GERHARD P. Van ARKEL, 
1701 ‘‘*K’’ Street, N.W., 
Washington 6, D. C., 


Attorneys for Appellants. 
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